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SINCE  THE  LATE  1960s,  North  Carolina's  public  school 
enrollment,  as  measured  by  Average  Daily  Membership 
(ADM),  has  been  affected  by  a  steady  downward  trend 
in  the  school-age  population.  Since  the  1968-69  school 
year,  ADM  in  grades  1  through  12  has  fallen  every  year, 
and  as  of  1982-83  the  state  had  lost  about  160,000 
students— almost  14  per  cent— in  those  grades.  Almost 
every  school  unit  in  the  state  has  experienced  declining 
enrollment,  and  all  of  the  units  have  been  affected  by  the 
basic  trends  in  school-age  population.  From  1978-79  to 
1982-83,  for  example,  135  of  the  142  school  units  lost  ADM 
in  grades  K-12.  According  to  the  latest  projections  by  the 
Department  of  Public  Instruction  (DPI),1  total  ADM  will 
continue  to  decline  in  the  period  from  1982-83  to  1987-88, 
and  in  the  late  1980s  and  early  1990s  ADM  in  the  junior 
and  senior  high  school  grades  will  fall  substantially. 

Previous  analyses  of  enrollment  projections  in  this 
bulletin  and  elsewhere  have  focused  mainly  on  the  effects 
on  enrollment  of  historical  trends  in  birth  rates.  Changes 
in  birth  rates  over  the  past  two  decades  are  still  the  most 
important  factor  in  projecting  future  enrollment— the  pro- 
jected decline  in  high  school  enrollment  in  the  late  1980s. 

(continued  on  page  12) 


The  author  is  an  Institute  of  Government  faculty  member  For  each  of 
the  last  several  years  he  has  analyzed  projections  of  North  Carolina's  public 
enrollment  in  the  School  Law  Bulletin. 

I  Projections  used  by  the  department  are  made  by  Evan  H.  W.  Sun 
of  the  Controller's  Office  in  the  N.C.  Department  of  Public  Education.  The 
projected  figures  analyzed  in  this  article  may  differ  in  some  cases  from  cor- 
responding figures  used  by  the  Division  of  School  Planning  because  of  ad- 
justments Mr.  Sun  made  to  take  into  account  special  circumstances  in  some 
units  that  may  affect  enrollment. 
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ALL  CHILDREN  can  learn.  This  simple  statement  ex- 
presses the  view  of  educators  and  families1  of  and  advocates 
for  handicapped  children.  A  necessary  corollary  of  this 
conclusion  is  that  handicapped  children— children  with 
special  needs— require  and  are  entitled  to  a  special  educa- 
tion. This  principle  is  now  a  rule  of  law.2  Its  articulation 
and  acceptance  have  led  Congress  to  enact  legislation  to 
assist  states  in  providing  this  special  education  and  parents 
to  demand  that  their  children  receive  that  education.  Still, 
even  when  all  concerned  are  making  a  good-faith  effort 
to  provide  a  special  education  for  a  child,  conflicts  arise. 
One  source  of  conflict  in  planning  the  education  of 
a  handicapped  child  is  whether  the  child's  needs  include 
educational  programming  beyond  the  traditional  180-day 
school  year.  In  such  conflicts  it  is  usually  parents  who  seek 
additional  schooling,  while  the  local  school  board  opposes 

(continued  on  page  2) 


The  author  is  a  third-year  student  in  The  University  of  North  Carolina 
Law  School.  In  the  summer  of  1983  she  served  at  the  Institute  of  Govern- 
ment as  a  law  clerk  to  Robert  Phay. 

This  article  was  first  published  in  West's  Education  Law  Reporter. 

1.  But  see  Kaufman  &  Krouse,  The  Cull  of  Educability:  Searching  for 
the  Substance  of  Things  Hoped  for;  the  Evidence  of  Things  Not  Seen.  1 
Anaeysis  and  Intervention  in  Developmental  Disabiuties  53  (1981). 
The  authors  consider  philosophical  questions  presented  by  the  law's 
categorical  dismissal  of  the  argument  that  a  child  may  be  ineducable.  They 
question  the  success  of  a  social  policy  based  solely  on  good  intentions  and 
also  discuss  moral  and  ethical  dilemmas  presented  by  profound  disabilities. 

2.  Pennsylvania  Ass'n  for  Retarded  Citizens  v.  Pennsylvania.  334  F.  Supp. 
1257  (E.D.  Pa.  1971).  343  F  Supp.  279  (ED.  Pa.  1972).  Mills  v.  Board  of 
Educ.  of  DC.  348  F  Supp.  866  (D.D.C.  1972).  See  generally  Martin,  All 
Handicapped  Children  Are  Educahle.  1  Analysis  and  Intervention  in 
Developmental  Disabilities  5  (1981). 
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it  as  not  essential.  Conflict  may  also  arise  when  the  ques- 
tion is  whether  to  provide  a  child  with  day  education  or 
to  place  him  in  a  residential  center.  Parents  may  be  found 
on  either  side  of  this  issue.  Often  parents  seek  residential 
placement  while  the  school  system  contends  that  day  pro- 
gramming is  sufficient,  or  a  parent  may  want  to  keep  a 
child  at  home  but  claims  that  this  is  not  possible  without 
an  extended  school  year.  Parents  may  seek  extended  school- 
ing for  other  reasons,  such  as  to  ease  the  transition  from 
one  placement  to  another,  to  prevent  interruption  of  in- 
struction at  what  seems  to  be  a  crucial  stage  of  learning, 
or  simply  to  keep  the  child  in  a  structured  environment 
during  vacations. 

This  article  will  discuss  these  conflicts  under  two  legal 
theories,  represented  by  the  two  major  pieces  of  federal 
legislation  affecting  handicapped  persons— the  Education 
for  All  Handicapped  Children  Act  of  1975  (EHA)3  and  Sec- 
tion 504  of  the  Rehabilitation  Act  of  1973. 4  Part  I  explains 
the  general  rule.  Courts  have  held  that  no  policy  that  pro- 
hibits consideration  and  provision  of  such  extended  pro- 
gramming can  stand  in  light  of  either  EHA  or  Section  504. 
Agreement  ends  at  that  point.  Part  II  discusses  the  lack 
of  clear  guidelines  to  determine  who  among  all  handi- 
capped students  is  entitled  to  this  additional  schooling. 
Courts  have  been  reluctant  to  order  extended  programming, 
and  recent  Supreme  Court  decisons  do  not  suggest  a  signifi- 
cant change  in  attitude.  Part  III  discusses  the  defenses  that 
have  been  raised  against  claims  for  an  extended  school  year. 
The  article  concludes  that  courts  will  order  extended 
schooling  under  either  EHA  or  Section  504  in  only  very 
few  situations. 


I.  The  Right  to  an  Extended  School  Year 

The  Requirements  of  EHA 

Congress  passed  EHA  to  help  states  educate  handi- 
capped children;5  the  act  is  a  source  of  both  funds  and 
obligations.  While  it  provides  federal  financial  assistance, 
EHA  imposes  duties  on  both  the  state  agencies  and  the 


local  and  intermediate  agencies  that  the  state  agencies  fund! 
and  supervise.  These  agencies  have  the  responsibility  ofi 
assuring  all  handicapped  children  the  right  to  a  "free  ap- 
propriate public  education"  (RAPE),6  including  special 
education7  and  related  services8  provided  in  conformance 
with  the  individualized  education  program  (IEP).9 

EHAs  definition  of  "special  education"  gives  some 
indication  what  an  appropriate  education  is.  Instruction 
must  be  "specially  designed  ...  to  meet  the  unique  needs 
of  a  handicapped  child."10  The  law  guarantees  the  right 
to  this  instruction  and  prescribes  the  procedure  for  defin- 
ing it.  The  IEP  is  the  vehicle  for  giving  content  to  the 
RAPE.  Although  EHA  sets  out  the  procedure  to  be  used 
in  developing  the  IEP,"  it  gives  only  general  guidance  for 
resolving  substantive  questions  that  arise  when  the  pro- 
posed IEP  is  challenged.  The  point  left  unclear  is  just  what 
needs  of  the  child  are  to  be  met— and  to  what  degree. 

In  Rowley  v.  Board  of  Education*2  the  United  Statesi 
Supreme  Court  recently  interpreted  the  content  of  an  ap- 
propriate education  under  EHA.  The  Court  rejected  several 
substantive  standards  for  measuring  appropriateness.  "Ap- 
propriate" does  not  mean  that  the  education  offered  must* 
maximize  a  handicapped  child's  potential  or  aim  at  mak- 
ing him  self-sufficient.  Neither  does  it  mean  that  the  ser- 
vices and  opportunity  provided  to  him  must  be  strictly 
equal  to  those  provided  to  nonhandicapped  children.13 
What  is  required  is  meaningful  access  to  education. 
The  Court  found  that  the  intent  of  Congress  in  passing 
EHA  was  to  provide  a  "basic  floor  of  opportunity."14  In 


3.  20  U.S.C.  §  1401  et  seq.  (1978). 

4.  29  U.S.C.  §  794  (Supp.  in  1979). 

5.  S.  Rep.  No.  168  94th  Cong..  1st  Sess.  6.  reprinted  in  U.S.  Code  Cong. 
Ad.  News  1425,  1430. 


6.  20  U.S.C  §  1401(18).  A  free  appropriate  public  education  is  special 
education  and  related  services  that  (a)  are  provided  at  public  expense,  under 
public  supervision  and  without  charge:  (b)  meet  the  standards  of  the  state  ■ 
educational  agency;  (c)  include  an  appropriate  preschool,  elementary,  or 
secondary  school  education  in  the  state  involved;  and  (d)  are  provided  in  ! 
conformance  with  the  individualized  education  plan. 

7.  20  U.S.C.  §  1401(16).  Special  education  is  specially  designed  instruc-  ( 
tion  to  meet  the  unique  needs  of  a  handicapped  child. 

8.  20  U.S.C.  S  1401(17).  Related  services  are  those  support  services  that 
may  be  required  to  help  a  handicapped  child  benefit  from  special  educa- 
tion, except  that  medical  services  shall  be  for  diagnostic  and  evaluation  pur-  I 
poses  only. 

9.  20  U.S.C.  §  1401(19). 

10.  Supra  note  7. 

11.  20  U.S.C  §  1415(b). 

12.  Rowley  v.  Board  of  Educ. .  102  S.  Ct.  3034.  73  L.Ed.  2d  690  (1982). 

13.  Id.  at  3(M8.  n.  23.  Self-sufficiency  was  rejected  as  a  substantive  stand- 
ard because  it  is  at  once  an  inadequate  protection  for  some  and  an  overly 
demanding  requirement  for  others. 

14.  Id.  at  3048.  The  basic  floor  of  opportunity  consists  of  access  to  special- 
ized instruction  and  related  services  that  are  individually  designed  to  pro- 
vide educational  benefit  to  the  handicapped  child. 


COPYRIGHT  1984.  Published  by  the  Institute  of  Government,  Knapp  Building  059A,  The  University  of  North  Carolina  at  Chapel  Hill.  NC 
27514.  Printed  in  the  U.S.A.  Published  quarterly.  Subscription  rate:  $10  per  year.  Single  issues,  $2.50.  Back  issues  are  available  from  the 
publisher  or  from  the  University  Microfilms  International,  300  North  Zeeb  Road,  Dept.  PR.,  Ann  Arbor,  Mich.  48106. 


other  words,  the  education  to  which  access  is  provided 
is  sufficient  if  it  confers  some  educational  benefit  on  the 
|handicapped  child.  Two  questions  must  be  answered  af- 
firmatively in  order  for  a  child  to  be  receiving  a  FAPE. 
|Has  the  state,  which  has  the  primary  responsibility  for 
developing  and  implementing  programs  within  the  re- 
quirements of  EHA,  complied  with  the  procedures  of  that 
llaw?  Is  the  IEP  that  has  been  developed  by  following  these 
procedures  reasonably  calculated  to  enable  the  child  to 
[derive  educational  benefits'?  A  FAPE  therefore  must  be  in- 
dividualized, must  include  specialized  instruction  and  the 
related  services  to  support  that  instruction,  and  must  en- 
sure some  opportunity  for  educational  benefit. 

The  language  of  EHA  and  the  Rowley  interpretation 
of  a  FAPE  provide  the  framework  for  considering  the  ex- 
tended school  year.  This  topic  can  be  separated  into  two 
issues:  the  policy  of  a  school  system  toward  extended 
programming;  and  the  decision  on  which  handicapped 
children,  if  any,  in  a  system  must  be  provided  extended 
programming. 

May  a  state  or  local  education  agency  have  a  policy 
that  limits  the  schooling  provided  to  180  days  for  all  pupils, 
handicapped  or  not?  In  Armstrong  v.  Kline15  a  federal 
district  court  answered  "no,"  and  that  holding  has  not  been 
successfully  challenged.  Armstrong  was  a  class  action  suit 
on  behalf  of  Pennsylvania  school-aged  handicapped 
children  for  whom  special  education  was  requested  for 
(more  than  180  days  per  year.  The  extended  school  year 
iwas  sought  on  the  theory  that  an  education  limited  to  180 
Idays  could  not  be  appropriate  for  these  children  under  EHA 
or  Section  504.  The  court  considered  only  claims  under 
IEHA. 

The  court's  holding  and  analysis  rested  on  two  basic 
[facts.  The  defendants,  Pennsylvania  state  and  local  educa- 
tional agencies,  received  funds  under  EHA  and  were  sub- 
ject to  all  its  requirements.  At  the  same  time,  it  was  the 
'policy  and  practice  of  the  State  Department  of  Education 
not  to  provide  or  fund  the  provision  of  education  for  any 
child,  whether  or  not  handicapped,  for  more  than  180  days 
per  year.  In  disputes  over  a  child's  IEP.  the  state's  hearing 
officers  had  been  instructed  never  to  order  special  educa- 
tion for  more  than  180  days  per  year." 

The  central  issue  was  whether  the  absolute  ban  on 
extended  programming  interfered  with  the  provision  of  a 
FAPE  to  any  student.  The  court  found  that  it  did,  at  least 
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for  certain  handicapped  children  who  have  very  severe 
regression  and  recoupment  problems. "  Because  of  this  in- 
terference, the  limit  on  days  of  schooling  was  incompati- 
ble with  the  EHA  requirement  that  each  handicapped  stu- 
dent be  provided  a  FAPE  that  meets  his  or  her  needs.  Needs 
arise  not  in  the  abstract  but  only  in  the  context  of  achiev- 
ing certain  ends.  This  insight  led  the  court  to  find  that  one 
EHA  goal  was  to  help  handicapped  children  reach  whatever 
level  of  self-sufficiency  they  could.18  Assuming  an  ade- 
quate program,  if  an  education  limited  to  180  days  does 
not  allow  a  handicapped  child  to  reach  that  level  of  self- 
sufficiency  he  could  reach  in  a  longer  program,  it  is  not 
an  appropriate  education.  Therefore,  no  policy  that  pro- 
hibits an  extended  school  year  can  stand,  and  extended 
programming  must  be  provided  when  necessary. 

On  appeal  (the  case  was  now  named  Battle  v.  Penn- 
sylvania) from  the  district  court's  grant  of  injunctive  relief, 
the  holding  was  affirmed,  but  on  a  different  rationale." 
The  appeals  court  stated  that  the  180-day  rule  precluded 
the  proper  determination  of  the  content  of  a  FAPE  and 
thus  violated  EHA,  since  under  that  rule  extended  pro- 
gramming could  not  be  included  in  any  child's  IEP, 
whatever  his  needs.  The  court  agreed  with  the  view  that 
needs  are  determined  only  in  reference  to  goals— that  is, 
a  child's  regression  and  speed  of  relearning  are  signifi- 
cant only  as  they  affect  his  ability  to  attain  specified  educa- 
tional goals.  It  disagreed  with  the  lower  court's  finding 
that  EHA  specified  as  one  such  goal  the  achievement  of 
self-sufficiency.  Goals  should  be  set  in  the  first  instance 
by  the  state,  subject  only  to  the  limitations  imposed  by 
EHA.  One  such  limitation  is  that  a  child's  needs  must  be 
determined  for  that  child  individually.  The  180-day  rule 
is  incompatible  with  the  EHA  emphasis  on  the  individual 
child  because  it  imposes  with  "rigid  certainty  a  program 
restriction  which  may  be  wholly  inappropriate  to  the  child's 
educational  objectives."20  The  state  must  ascertain  each 
child's  educational  needs  in  light  of  reasonable  educational 
goals  and  then  establish  a  program  designed  to  reach  these 
goals. 


15.  476  F.  Supp.  583  (ED.  Pa.  1979).  off d  on  other  grounds  sub  nom. 
Battle  v.  Pennsylvania,  629  F2d  269  (3rd  Cir.  1980).  on  remand.  513  F. 
Supp.  425  (E.D.  Pa.  1980).  cert,  denied  sub  nom.  Scanlon  v.  Battle.  449 
US    1109  (1982). 

16.  At  a  due  process  hearing,  the  hearing  officer  decided  that  as  much 
programming  as  possible  should  be  done.  The  child's  parents  believed  that 
a  summer  program  had  been  ordered  and  brought  suit  when  they  learned 
that  it  would  not  be  funded. 


17.  Regression  is  the  actual  loss  of  skills  previously  mastered.  All  children 
are  thought  to  have  some  regression  after  vacations.  Recoupment  is  the  time 
required  to  relearn  lost  skills. 

18.  The  court  relied  on  several  statements  made  in  support  of  EHA  in- 
cluding. "With  proper  educational  services,  many  [handicapped  children] 
would  be  able  to  become  productive  citizens,  contributing  to  society  instead 
of  being  forced  to  remain  burdens.  Others,  through  such  services,  would 
increase  their  independence,  thus  reducing  their  dependence  on  society." 
S.  Rep.  No.  168.  84th  Cong..  1st  Sess.  2,  reprinted  in  U.S.  Code  Cong. 
&  Ad.  News,  1425,  1433. 

19.  629  F.  Supp.  269. 

20.  Id.  at  280.  This  rationale  is  consistent  with  federal  policy  as  ex- 
pressed by  the  Department  of  Justice  amicus  brief  submitted  in  the  case. 
Second  Annual  Report  to  Congress  on  the  Implementation  of  PL.  94-142, 
the  Education  for  All  Handicapped  Children  Act,  U.S.  Dept.  of  Educ.  (1980). 
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This  decision  established  the  general  rule:  individual 
determination  of  educational  goals,  needs,  and  programs 
means  that  a  state  can  have  no  explicit  policy  that  prevents 
an  extended  school  year.  Extended  programming  may  be 
an  essential  part  of  a  child's  FAPE.  The  courts,  in  deference 
to  community  control  of  education  and  to  the  judgments 
of  professional  educators,  will  not  establish  guidelines  for 
determining  which  students,  if  any,  are  entitled  to  extended 
programming.  This  approach  may  merely  postpone  judicial 
involvement  for  at  some  point  it  is  the  courts  responsibility 
under  EHA  to  resolve  individual  disputes. 

In  Georgia  Association  for  Retarded  Citizens  v. 
McDaniel,21  the  court  followed  the  Third  Circuit's  deci- 
sion in  Battle  and  extended  it.  This  was  a  class  action  suit 
brought  by  the  Georgia  Association  of  Retarded  Citizens 
(ARC)  against  state  and  local  boards  of  education  challeng- 
ing their  policies  or  practices  that  refused  to  consider  the 
needs  of  mentally  retarded  children  for  education  over  a 
period  longer  than  180  days  per  year. 

Unlike  the  defendants  in  Battle,  the  Georgia  defend- 
ants disclaimed  any  policy  that  prohibited  an  extended 
school  year.  The  state  plan  required  by  EHA22  did  not  man- 
date that  local  school  systems  provide  services  for  any 
handicapped  student  for  more  than  180  days  per  year,  but 
it  apparently  did  not  prohibit  them  from  doing  so.  The 
state  defendants  described  their  policy  as  "permissive," 
although  it  left  local  agencies  fully  responsible  for  the  cost 
of  schooling  that  continued  beyond  180  days.  Local  defend- 
ants claimed  that  they  did  consider  the  need  for  an  ex- 
tended program;  if  any  child  was  found  to  need  such  a 
program,  his  IEP  would  reflect  it  and  the  program  would 
be  provided. 

The  court  refused  to  accept  this  statement.  If  full  con- 
sideration had  been  given  to  each  child's  needs,  the  court 
said,  at  least  some  retarded  children  would  have  been  found 
to  require  some  education  beyond  the  traditional  nine 
months.  Only  one  of  the  state's  187  local  school  systems 
routinely  provided  more  than  180  days  of  schooling  for 
its  mentally  retarded  children. 

Once  a  180-day  policy  was  found  to  exist,  it  was  sim- 
ple for  the  court,  following  the  Battle  rationale,  to  find 
this  policy  a  violation  of  EHA.  EHA  requires  that  full  con- 
sideration be  given  to  the  needs  of  each  child  in  the 
development  of  his  IER  To  the  extent  that  any  state  policy 
interferes  with  such  full  consideration,  it  is  illegal. 


21.  Georgia  Ass'n  for  Retarded  Citizens  v.  McDaniel,  511  F.  Supp.  1263 
(N.D.  Ga.  1981),  ajfd,  716  F.2d  1565  (11th  Cir.  1983). 

22.  20  U.S.C.  §§  1412(2),  1413.  The  state's  policy  is  crucial,  because 
EHA  imposes  the  ultimate  responsibility  for  compliance  with  the  state  educa- 
tional agency.  20  U.S.C.  §  1414(d).  The  state  agency  must  administer  funds 
and  services  directly  if  it  determines  that  the  local  educational  agency  is 
not  providing  appropriate  programs. 


The  Georgia  ARC  court  extended  the  Battle  rule  in  ' 
three  ways.  First,  any  policy,  implicit  as  well  as  explicit,  I 
that  has  the  effect  of  precluding  individual  consideration  j 
of  handicapped  children's  educational  needs  violates  EHA. 
Georgia's  policy,  though  neutral  on  its  face,  had  such  an  1 
effect.  While  that  policy  did  not  expressly  prohibit  con-  I 
sideration  or  provision  of  an  extended  school  year,  it  im-  | 
plicitly  approved  the  local  education  agencies'  failure  to  1 
consider  the  need  for  additional  schooling.  The  fact  that 
all  of  the  profoundly  and  severely  mentally  retarded  | 
children  in  the  Savannah-Chatham  school  district  were  i 
found  to  require  only  180  days  of  school  indicated  that  the 
educational  needs  of  these  children  were  considered  in  the 
context  of  the  amount  of  schooling  available  to  them,  rather 
than  in  light  of  what  was  necessary  in  order  for  each  one  | 
to  achieve  reasonable  educational  goals. 

Battle  had  held  that  any  policy  that  prohibited  deter-  > 
mination  of  individual  needs  violates  EHA.  The  Georgia 
ARC  decision  extended  that  finding  to  encompass  any 
policy  that  merely  inhibits  individual  determination  of  I 
need.  Georgia's  refusal  to  fund  education  for  more  than 
180  days,  while  it  did  not  prohibit  a  local  system  from  pro-  ] 
viding  such  an  education  (as  the  Pennsylvania  policy  had 
done),  fell  within  this  category.  Having  the  full  respon-  j 
sibility  to  fund  an  extended  program  might  well  deter  local 
agencies  from  considering  the  needs  of  handicapped 
children  for  extended  schooling.  The  court  concluded  that 
local  defendants  had  refused  requests  for  an  extended  school 
year  because  state  funds  were  not  available.  This  conclu- 
sion rested  on  the  fact  that  the  reason  given  for  not  pro- 
viding extended  schooling  was  not  that  a  child  did  not  need 
the  program;  but  rather,  the  lack  of  funding.  Thus  the 
school  officials  must  have  not  even  reached  the  point  of 
considering  whether  the  child  did  indeed  require  extend- 
ed schooling— that  is,  they  had  made  no  individual  assess- 
ment of  needs.  In  addition,  it  was  significant  that  the 
Georgia  State  Board  of  Education,  which  heard  appeals 
from  local  decisions,  had  never  ordered  a  local  board  either 
to  consider  a  student's  needs  for  more  than  180  days  of 
schooling  or  to  provide  an  extended  education. 

The  Georgia  ARC  court  enlarged  Battle  in  a  third  way. 
The  courts  in  Armstrong  and  Battle  had  looked  only  at 
regression,  the  actual  loss  of  skills.  The  Georgia  ARC  court 
was  willing  to  look  at  regression  and  also  at  other  detrimen- 
tal side  effects  of  breaks  in  programming,  such  as  the  lack 
of  motivation  for  the  child  to  practice  and  retain  whatever 
skills  he  had  learned.  Treatment  of  behavorial  problems 
may  be  part  of  a  school  system's  obligation  to  provide  a 
FAPE  within  the  limits  imposed  by  EHA. 

A  direct  answer  had  been  given  to  the  question  of 
whether  a  state  may  have  any  policy  that  limits  the  school 
year  to  180  days:  Such  a  policy  rests  on  an  assumption 
that  no  child  needs  a  school  year  longer  than  180  days; 
EHA's  basic  command  of  individual  determination  of  needs 
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must  be  considered  free  from  any  constraint  or  even 
presumption  that  180  days  is  adequate.23  Further,  if  any 
child  is  found  to  need  an  extended  school  year,  it  must 
be  provided. 

This  obligation  was  established  before  Rowley'  and  re- 
mains unchanged  by  that  decision.  The  principles  stated 
in  Rowley  do  not  conflict  with  the  rationale  of  the  earlier 
cases,  but  rather  confirm  that  a  FAPE  must  be  tailored 
to  a  handicapped  child's  unique  needs.  Since  the  intent 
of  EH  A  is  to  guarantee  individual  attention  to  needs,  these 
needs  must  be  considered  without  a  predetermined  limit 
on  the  length  of  the  school  year. 

Several  recent  decisions  have  relied  on  Rowley  to  in- 
validate limits  on  the  school  year.  Mississippi's  categorical 
180-day  limit  on  all  special  education  programs  (like  the 
limitation  in  Battle)  was  held  to  be  inconsistent  with  EHA's 
command  that  IEPs  be  formulated  to  meet  the  unique  needs 
of  each  handicapped  child.24  Missouri's  "permissive" 
policy  (similar  to  the  policy  in  Georgia  ARC)  was  struck 
down  in  Yaris  v.  Special  School  District  of  St.  Louis 
County.25  The  state  refused  to  provide  funds  for  summer 
programs  for  handicapped  children  but  would  not  interfere 
with  a  local  district  that  chose  to  offer  a  program.  The 
court  recognized  that  this  policy,  though  neutral  on  its  face, 
had  the  effect  of  denying  services  to  handicapped  children. 
Any  policy  that  inhibits  the  consideration  of  a  handicapped 
child's  individual  needs  violates  EHA. 


The  Requirement  of  Section  504 

In  addition  to  claims  brought  under  EHA,  claims  for 
educational  services  for  handicapped  children  are  often 
brought  under  Section  504  of  the  Rehabilitation  Act  of  1973. 
Section  504  is  not  aimed  solely  at  recipients  of  funds  for 
education;  it  constitutes  an  across-the-board  requirement 
of  nondiscrimination  in  all  federally  assisted  programs26 
and  provides  a  private  right  of  action  for  nonemployment- 
related  discrimination  based  on  a  person's  handicap.27  Rele- 


23.  511  F.  Supp.  at  1282.  The  coun  stated  that  the  determination  of 
r  any  mentally  retarded  child  needs  more  than  1X0  days  ol  schooling 

is  a  burden  that  the  defendants  must  earn,  in  the  first  instance,  in  the  IEP 
process 

24.  Crawford  v.  Pittman.  708  F.2d  1028  (5th  Cil    1983) 

25.  558  F.  Supp.  545  (ED.  Mo.   1983). 

26.  20  U.S.C.  §  794  (Supp.  Ill  1979).  "No  otherwise  qualified 
handicapped  individual  .  .  shall,  solely  by  reason  of  his  handicap  be  ex- 
cluded from  the  participation  in.  be  denied  the  benefits  of.  or  be  subjected 
to  discrimination  under  any  program  or  activity  receiving  federal  funds." 

27.  Ten  of  the  twelve  federal  courts  of  appeal  have  found  that  a  private 
cause  ot  action  to  enforce  Section  504  should  he  inferred.  See.  e.g..  Davis 
v.  Southeastern  Community  College,  574  F.2d  1158,  1159  (4th  Cir.  1978). 
rev'd  on  other  grounds.  442  U.S.  397  (1979);  Camenisch  v.  University  of 


vant  to  education  are  the  regulations  issued  under  Section 
504  for  services  offered  to  handicapped  children  by  elemen- 
tary and  secondary  schools.  According  to  these  regula- 
tions, the  school  authority  must  provide  a  free  appropriate 
public  education  to  each  qualified  handicapped  person  in 
its  jurisdiction  regardless  of  the  nature  or  severity  of  the 
handicap.28  Services  must  be  designed  to  meet  the  per- 
son's "unique  needs."29 

The  United  States  Supreme  Court  interpreted  Section 
504  and  its  regulations  in  Southeastern  Community  Col- 
lege v.  Davis. 30  This  decision  contains  the  Court's  only 
statement  of  what  Section  504  requires  in  modifications 
of  educational  programs  for  handicapped  persons.  The 
Court  found  that  the  language  and  structure  of  the 
Rehabilitation  Act  reflected  a  recognition  by  Congress  that 
there  is  a  distinction  between  the  equal  treatment  of  equally 
qualified  persons  and  affirmative  efforts  to  overcome  the 
disabilities  caused  by  handicaps.  It  held  that  nothing  in 
the  language,  purpose,  or  history  of  Section  504  revealed 
an  intent  to  impose  an  affirmative  action  obligation  on  all 
recipients  of  federal  funds.  The  Court  went  on  to  say  that 
the  Department  of  Health,  Education  and  Welfare  had  no 
authority  to  create  an  obligation  through  regulations.  If 
regulations  were  to  require  substantive  adjustments  in  ex- 
isting programs  beyond  those  necessary  to  eliminate 
discrimination  against  qualified  individuals  with  a  handi- 
cap, they  would  be  "an  unauthorized  extension  of  the 
obligations  imposed  by  statute."31 

The  Court  did  acknowledge  that  there  could  be  situa- 
tions in  which  the  refusal  to  modify  an  existing  program 
might  be  unreasonable  and  discriminatory,  but  it  gave  no 
standard  for  distinguishing  illegal  discrimination  against 
a  qualified  person  with  a  handicap  that  is  irrelevant  to  per- 
formance of  the  job  from  a  situation  that  required  affirm- 
ative action  to  make  the  handicapped  person  qualified. 
While  Davis  involved  postsecondary  professional  educa- 
tion and  a  person  who,  because  of  a  hearing  impairment, 
was  found  to  be  not  otherwise  qualified  to  benefit  from 
the  program,  the  opinion  has  been  read  as  a  signal  about 
other  claims  under  Section  504  and  has  been  used  as  a 
guide  for  resolving  other  disputes.32 


Texas.  616  F2d  127.  131  (5th  Cir.  1980),  vacated  on  other  grounds,  451  U.S. 
390  (1981).  In  these  two  cases  the  Supreme  Court  avoided  deciding  whether 
a  private  cause  of  action  exists, 

28.  34  C.F.R.  §  104.33(a)  (1982). 

29.  34  C.F.R.  S  104.33(b)(1). 

30.  442  U.S.  397  (1979). 

31.  Id.  at  410. 

32.  New  Mexico  alone  among  the  fifty  states  decided  not  to  accept  federal 
funds  under  EHA.  The  Association  for  Retarded  Citizens  brought  suit  under 
Section  504  for  New  Mexico's  alleged  failure  to  provide  a  FAPE  to  handi- 
capped children.  New  Mexico  Ass'n  for  Retarded  Citizens  v.  New  Mexico. 
495  F.  Supp.  391  (D.N.M.  1981).  The  court  found  that  New  Mexico  failed 
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The  availability  of  the  extended  school  year  under  Sec- 
tion 504  was  first  considered  in  the  Georgia  ARC  case. 
That  court  held  that  Section  504  was  not  superseded  by 
EHA  on  this  issue.  The  defendants  cited  Davis  as  authority 
that  Section  504  does  not  place  a  duty  on  recipients  of 
federal  funds  to  act  affirmatively  in  extending  the  length 
of  the  school  year  and  that  plaintiffs  were  not  discriminated 
against  since  they  were  not  excluded  from  school.  The 
court  distinguished  Davis.  First,  elementary  and  secon- 
dary schools  and  postsecondary  institutions  are  under  dif- 
ferent regulations.  Second,  and  more  important,  Davis  does 
not  require  a  school  to  provide  services  to  a  handicapped 
person  who  is  not  otherwise  qualified  in  order  for  that 
person  to  realize  the  principal  benefit  of  that  education. 
Mentally  retarded  students  who  seek  an  extended  school 
year  are  able  to  realize  the  benefit  of  their  education— 
that  is,  they  will  learn.  Congressional  intent  was  not  merely 
to  prohibit  the  denial  of  access  to  programs  but  also  to 
give  handicapped  persons  an  opportunity  to  enjoy  the 
benefits  of  such  programs.  Special  treatment  or  services 
may  be  necessary  for  a  handicapped  person  to  benefit  from 
his  education.  If  a  child  needs  special  services  to  allow 
him  to  gain  a  benefit  from  his  education,  denial  of  that 
service  (in  this  discussion,  extended  programming)  is 
discrimination  in  violation  of  Section  504. 33  Individual  at- 
tention to  the  needs  of  handicapped  children  is  the  only 
way  to  determine  whether  special  and  additional  services 
are  necessary  to  enable  him  to  benefit  from  his  education. 
Georgia's  implicit  policy  against  providing  an  extended 
school  year  violates  Section  504  because  it  precludes  the 
requisite  individual  consideration  of  needs. 

In  Yaris  the  court  found  that  the  Missouri's  policy 
toward  summer  programming  violated  Section  504  under 
a  different  analysis.34  Its  concern  was  whether  the  state's 
practices  precluded  handicapped  children  from  obtaining 
benefits  realized  by  nonhandicapped  students.  Missouri 
distributed  federal  funds  to  local  districts  to  educate 
nonhandicapped  children  during  the  summer  months 
without  providing  comparable  services  to  severely  hand- 
icapped students.  The  benefits  offered  to  nonhandicapped 


to  fund  adequate  programs  and  personnel  and  had  inadequate  support  ser- 
vices, standards,  and  procedures  to  ensure  that  handicapped  children  received 
a  FAPE.  This  failure  was  a  violation  of  Section  504.  On  appeal  [678  F.2d 
847  (10th  Cir.  1982)),  the  court  agreed  that  evidence  supported  the  finding 
that  the  state  failed  to  accommodate  handicapped  children.  However,  the 
case  was  remanded  because  the  district  court  had  not  addressed  the  applicable 
guidelines  supplied  by  Da\ns  in  concluding  that  the  state  violated  Section 
504.  All  of  the  statute's  compliance  regulations  must  be  interpreted  in  light 
of  the  Davis  statement  that  the  statute  and  its  regulations  are  designed  to 
prohibit  discrimination  rather  than  to  require  affirmative  action. 

33.  511  F.  Supp.  at  1278. 

34.  558  F.  Supp.  545. 


children  were  not  available  to  those  who  are  severely  handi- 
capped. The  court  found  that  this  policy  violated  the 
Rehabilitation  Act  on  its  face. 

The  court  acknowledged  that  Davis  called  into  ques- 
tion the  validity  of  the  Section  504  regulations  that  require 
the  needs  of  handicapped  children  to  be  met  as  adequate- 
ly as  the  needs  of  nonhandicapped  children,  but  it  found 
the  regulations  to  be  valid  in  this  context.  The  court  did 
not  require  that  substantial  adjustments  to  programs  be 
made  since  EHA  already  required  the  services  sought  by 
the  plaintiff  class.35 

Thus  courts  have  used  two  different  rationales  to  find 
a  180-day  limit  invalid  under  Section  504.  First,  the 
predetermined  limit  conflicts  with  the  requirement  of  in- 
dividualized education;  and  second,  if  a  state  uses  any 
federal  funds  for  any  summer  programs,  it  must  make  the 
benefits  of  those  programs  available  to  all. 

These  two  approaches  were  combined  in  a  case  from 
North  Carolina  in  which  children  seriously  handicapped 
by  cerebral  palsy  sought  summer  school.36  The  plaintiffs 
alleged  that  the  children  would  substantially  regress  dur- 
ing their  vacation  and  that  the  school  board  refused  to  pro- 
vide a  program  designed  to  prevent  that  regression.  The 
court  found  this  allegation  sufficient  to  warrant  a  claim 
under  Section  504. 

Although  the  court  did  not  have  to  decide  whether 
to  order  a  summer  program,  it  set  out  the  analytical 
framework  for  doing  so.  There  can  be  two  claims  under 
Section  504.  First,  under  Section  504  and  its  regulations 
each  handicapped  child  is  entitled  to  an  appropriate  educa- 
tion designed  to  meet  his  individual  needs.  This  right  exists 
independent  of  the  nature  or  extent  of  services  offered  to 
any  other  child.  A  child's  education  program  must  be 
measured  against  the  requirement  of  a  FAPE  set  out  in 
EHA,  including  an  individualized  determination  of  needs. 
Second,  because  Section  504  is  a  broad  antidiscrimina- 
tion statute,  plaintiffs  may  claim  that  they  are  entitled  to 
a  program  substantially  equivalent  in  meeting  their  needs 
to  the  program  offered  to  nonhandicapped  children.  Schools 
presumably  offer  nonhandicapped  students  program  ade- 
quate to  meet  their  needs.  Therefore,  nondiscrimination 
requires  that  handicapped  children  also  be  provided  with 
services  that  meet  their  needs  equally  well. 

These  decisions  are  consistent  with  the  view  of  the 
Office  of  Civil  Rights  (OCR),  a  component  of  the  Depart- 


35.  The  court  refused  to  order  extended  schooling  for  any  child,  but 
it  expected  that  if  full  consideration  were  given  to  individual  needs,  at  least 
some  of  the  severely  handicapped  children  would  be  found  to  require  a  longer 
school  year. 

36.  Phipps  v.  New  Hanover  County  Bd.  of  Educ.  551  F  Supp.  732 
(E.D.N.C.  1982)  (complaint  dismissed  because  of  failure  to  exhaust  ad- 
ministrative remedies). 


ment  of  Education  originally  charged  with  overseeing  com- 
pliance with  Section  504  by  recipients  of  federal  funds. 
OCR  is  a  source  of  guidance  on  Section  504  that  is  in- 
dependent of  the  courts.37 

In  a  case  that  came  to  OCR's  attention,  a  parent  of 
a  child  severely  handicapped  by  autism  sued  a  school 
district  for  refusing  to  provide  programming  during  the 
summer.  Because  of  that  break  in  instruction,  the  child's 
regression  was  so  severe  that  by  the  end  of  each  summer 
he  had  lost  all  the  speech  he  had  developed  during  the 
previous  school  year  and  had  to  spend  a  substantial  part 
of  each  new  school  year  relearning  skills  that  he  had 
previously  mastered.38  But  while  the  local  school  district 
provided  children  classified  as  severely  mentally  impaired 
with  a  230-day  school  year,  autistic  children  were 
automatically  classified  as  emotionally  impaired39  and  thus 
were  denied,  as  a  class,  extended  schooling  regardless  of 
their  individual  needs. 

OCR  stated  that  classifying  handicapped  children  in 
a  manner  that  results  in  the  failure  to  provide  an  appropriate 
education  is  a  violation  of  Section  504. 40  The  length  of 
the  school  year  for  a  handicapped  child  must  be  based  sole- 
ly on  the  child's  individual  needs,  and  consideration  of 
those  needs  must  be  free  of  any  constraints  that  deny  him 
an  appropriate  education.41 

OCR  has  also  assumed  that  Section  504  regulations 
specify  a  standard  by  which  to  measure  whether  the  failure 
of  a  school  district  to  provide  summer  programs  for  hand- 
icapped students  is  discriminatory.  Services  are  to  equal 
those  provided  to  nonhandicapped  students,42  educational 
needs  of  handicapped  children  are  to  be  met  as  adequate- 


37.  34  C.F.R.  §§  100.7.  100.8  (1981)  outline  the  procedure  for  OCR  to 
follow  when  complaints  are  filed.  OCR  findings  emphasize  voluntary  com- 
pliance and  do  not  have  formal  precedential  value.  Significant  compliance 
burdens  may  be  imposed  on  individual  school  systems  against  which  a  com- 
plaint is  filed.  Penalties  for  noncompliance  include  suspension  or  termina- 
tion ol  federal  financial  assistance. 

38.  Digest  of  Significant  Case-Related  Memoranda.  Office  for  Civil 
Rights  (April  and  May  1979).  The  Office  of  Standards,  Policy,  and  Research 
(within  the  Office  for  Civil  Rights)  reviews  cases  and  responds  to  inquiries 
to  ensure  that  determinations  of  compliance  are  consistent  with  established 
policy. 

39.  Many  educators,  psychologists,  and  physicians  would  reject  this 
classification  of  autistic  children.  M.  Rutter  &  E.  Schopler.  Autism:  A 
Reappraisal  of  Concepts  (1978). 

40.  Methods  of  classification,  criteria,  or  procedures  that  have  the  ef- 
fect of  totally  limiting  the  provision  of  services  regardless  of  individual  need 
violate  45  C.F.R.  §  84.33(b)  (equivalent  of  34  C.F.R.  §  104.33(b)). 

41.  Accord  Letter  of  Finding  (LOF)  to  Alton  (III.)  Community  School 
Dist.  #11,  3  Educ.  for  the  Handicapped  Law  Report  (hereafter.  EHLR) 
257:  194  (1981).  Letters  of  Finding  are  issued  following  a  complaint  that  a 
specific  recipient  of  federal  funds  is  discriminating  in  violation  of  Section 
504.  Reviews  are  undertaken  by  the  regional  offices  of  the  Office  for  Civil 
Rights,  and  the  results  are  sent  to  the  local  agency. 

42.  LOF  to  Chaffey  Joint  Union  High  School  Dist.  (Cal).  3  EHLR 
257  231  (1981). 
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ly  as  needs  of  nonhandicapped  children  are  met,43  and  a 
handicapped  child  is  entitled  a  level  of  opportunity  equal 
to  that  available  to  a  nonhandicapped  child.44 

Under  OCR's  interpretation  of  Section  504,  a  district 
is  obliged  to  provide  a  FAPE  to  each  handicapped  student, 
and  that  FAPE  may  include  an  extended  school  year.  In 
addition,  if  summer  (or  other  vacation  or  after-school)  pro- 
grams are  offered  to  nonhandicapped  students,  programs 
must  also  be  offered  to  handicapped  students  appropriate 
to  their  needs.  A  school  is  not  obligated  to  duplicate  the 
special  education  programs  offered  during  the  regular 
school  year.  Course  selections  for  summer  programs  for 
handicapped  and  nonhandicapped  children  should  be  made 
on  the  same  basis— e.g.,  need,  interest,  ability  to  be  self- 
supporting.  If  special  education  programs  cannot  be  self- 
supporting  (if  other  summer  programs  are),  then  they  need 
not  be  implemented.45 


Who  Is  Entitled 
to  an  Extended  School  Year? 

Claims  Under  EHA 

Courts  can  easily  order  states  to  drop  any  policy  that 
limits  the  duration  of  an  educational  program  for  handi- 
capped children  to  180  days  per  year.  Determining  who 
is  entitled  to  an  extended  school  year  is  a  more  difficult 
problem.  Any  attempt  to  identify  such  children  must  con- 
sider what  courts  have  decided  both  before  and  after 
Rowley. 

In  Armstrong  v.  Kline  the  court  held  that  the  prohibi- 
tion of  extended  programming  violated  EH  As  requirement 
that  a  FAPE  be  provided  each  handicapped  student.  This 
result  flowed  naturally  from  the  court's  analysis.  The 
180-day  rule  violates  the  EHA  only  if  there  was  some  stu- 
dent or  group  of  students  who  needed  extended  program- 
ming. The  court  looked  at  two  groups  of  students— the 
severely  and  profoundly  impaired46  and  the  severely  emo- 
tionally disturbed.47  The  plaintiffs  claimed  that  these 
children  regress  when  their  education  is  interrupted  by  long 


43.  LOF  to  Fulton  County  (Ga.)  School  Dist.,  3  EHLR  257:76  (1979). 

44.  LOF  to  State  Dept.  of  Educ.  (N.H.),  3  EHLR  257:59  (1980). 

45.  LOF  to  Cobb  County  (Ga.)  School  System,  3  EHLR  257:213  (1980). 

46.  These  children  are  severely  and  profoundly  impaired  by  mental  retar- 
dation and  often  have  other  handicaps.  Such  children  learn  more  slowly  than 
others,  have  problems  in  generalizing  skills,  and  lose  skills  that  are  not 
practiced. 

47.  Severely  emotionally  disturbed  children  include  autistic,  symbiotic, 
or  schizophrenic  children.  They  have  extreme  difficulty  in  learning  and  in 
generalizing  skills. 
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breaks  and  that  this  regression  is  so  great  and  recoupment 
time  so  long  that  progress  toward  otherwise  obtainable 
goals  in  the  area  of  self-sufficiency  is  impossible.48 

The  court  agreed  with  the  plaintiffs  that  substantial 
interruptions  in  instruction  cause  some  handicapped 
children  to  suffer  a  major  loss  of  skills  and/or  emotional 
development.  Such  children  regress  much  more  than  nor- 
mal children  do.  Children  vary  in  their  rate  of  relearning, 
whether  handicapped  or  not,  but  nonhandicapped  children 
as  a  group  regress  less  and  recoup  their  losses  faster  than 
severely  impaired  or  disturbed  children.  Some  handicapped 
children  may  take  a  whole  school  year  to  regain  their 
previous  level  of  functioning  and  thus  never  make  progress 
from  year  to  year.  While  this  situation  is  not  a  certainty 
for  any  one  child,  the  court  was  convinced  that  some  hand- 
icapped children  need  extended  schooling  because  they 
experience  such  regression  that  it  is  impossible  or  unlikely 
that  they  will  become  as  self-sufficient  as  they  would  other- 
wise be  expected  to  become.  This,  the  court  found,  was 
incompatible  with  the  requirements  of  EH  A. 

The  Armstrong  court  ordered  extended  schooling  for 
the  named  plaintiffs  to  enable  them  to  work  toward  the 
goal  of  self-sufficiency  but  refused  to  order  it  for  any  group 
of  students.  It  stated  that  it  was  not  possible  to  identify 
any  students  in  addition  to  the  named  plaintiffs  who  needed 
an  extended  school  year  by  looking  at  a  type  of  disability 
or  characteristic.  The  decision  about  an  extended  school 
year,  like  any  other  decision  about  the  content  of  a  FAPE, 
must  always  be  made  on  an  individual  basis. 

Even  on  remand  from  the  court  of  appeals,  which  had 
rejected  the  district  court's  rationale,  the  court  denied  a 
motion  that  would  have  modified  its  remedial  orders.49 
These  children's  needs,  the  court  said,  were  such  that  by 
any  standard  of  reasonable  goals  and  programs  they  must 
be  provided  with  an  extended  school  year  in  order  for  their 
education  to  be  appropriate. 

The  Armstrong  method  for  identifying  who  is  entitled 
to  an  extended  school  year  by  reference  to  the  goal  of  self- 
sufficiency  was  rejected  on  appeal  in  Battle,  which  left 
the  states  free  to  set  educational  goals.50  Battle  established 
the  rationale  for  eliminating  the  180-day  policies,  but 
Georgia  ARC  51  set  the  standard  first  used  to  determine 
who  is  entitled  to  additional  schooling.  That  court,  while 
reciting  the  need  for  individual  determination  of  an  ap- 
propriate education,  refused  to  order  an  extended  school 
year  for  any  plaintiff.52  It  rejected  the  defendants'  con- 


tention that  students  did  not  regress,  but  it  did  not  resolve 
the  conflicting  testimony  on  the  effects  of  breaks,  ranging 
from  "dire  consequences"  to  benefits  like  renewal  of 
motivation,  opportunities  for  informal  education,  and 
generalization  of  skills  used  in  the  classroom.  In  deference 
to  local  control  of  and  responsibility  for  schools,  the  court 
refused  to  evaluate  the  appropriateness  of  any  individual's 
education.  Still,  it  was  mindful  that  eventually  it  might 
be  forced  to  do  so  by  evaluating  the  substantive  content 
of  some  child's  IEP.53  Though  evidence  of  regression  and 
recoupment  problems  because  of  breaks  was  applicable 
to  the  class  of  retarded  students  as  a  whole,  the  state  defend- 
ants had  to  determine  in  the  child's  IEP,  without  regard 
to  the  180-day  policy,  whether  a  particular  child  needed 
continuous  schooling.  The  court  was  not  satisified  that  any 
particular  mentally  retarded  child  needed  more  than  180 
days  of  schooling,  and  without  a  showing  of  "irreparable 
harm,"  it  would  grant  no  injunctive  relief. 

This  standard  of  irreparable  harm  was  picked  up  by 
other  courts,  and  they  have  ordered  extended  schooling 
only  if  they  are  convinced  that  the  extended  program  is 
necessary  in  order  to  avoid  such  harm.  Although  in  theory 
there  is  no  presumption  against  an  extended  school  year, 
in  practice  the  burden  of  proof  is  on  the  family  that  seeks 
the  additional  schooling. 

In  Ohio  the  parents  of  a  severely  handicapped  child 
claimed  that  a  summer  program  was  necessary  for  him 
to  learn  and  retain  those  skills  he  needed  to  function  out- 
side an  institution.54  The  court  did  not  order  extended 
schooling,  stating  that  the  issue  was  not  whether  a  sum- 
mer program  would  benefit  this  child  but  whether  it  was 
absolutely  necessary  to  prevent  very  substantial  regression. 
A  Virginia  court  would  order  extended  programming  on- 
ly if  regression  was  shown  to  be  "extraordinary  or  ir- 
retrievable," leading  to  an  "irreparable  loss  of  progress."55 

Courts  have  been  willing  to  examine  only  the  injury 
to  the  child  without  extended  programming  and  not  the 
magnitude  of  the  potential  benefit.  In  one  case  the  parents 
of  an  emotionally  disturbed  child  sought  a  summer  school 
program  to  prevent  regression  and  to  increase  the  likelihood 
that  the  child  could  move  successfully  from  one  school 
to  another.56  The  court,  following  Battle,  conceded  that 
a  FAPE  may  require  extended  schooling  for  some  students. 
But  here  such  a  program  was  not  required,  since  the  stu- 
dent had  progressed  without  summer  school  in  the  past, 
and  she  would  not  suffer  "an  irreparable  loss  of  progress" 


48.  476  F.  Supp.  at  592. 

49.  513  F.  Supp.  425. 

50.  629  F2d  269. 

51.  511  F.  Supp.  1263. 

52.  Of  the  32,000  mentally  retarded  children  in  Georgia,  about  350  pro- 
foundly or  severely  retarded  youngsters  probably  need  year-round  school- 
ing, according  to  Jonathan  Zimring,  attorney  for  the  plaintiff. 


53.  511  F.  Supp.  at  1283.  In  Battle  the  Third  Circuit  reached  a  similar 
conclusion.  629  F2d  281.  EHA  provides  for  judical  review  of  IEPs  that  have 
been  appealed  through  the  statutory  procedure.  20  U.S.C.  §  1415(e)(2). 

54.  Rettig  v.  Kent  City  School  Dist.,  539  F.  Supp.  768  (N.D.  Ohio  1981). 

55.  Bales  v.  Clarke.  523  F  Supp.  1366  (E.D.  Va.  1981). 

56.  Anderson  v.  Thompson,  495  F.  Supp.  1256  (E.D.  Wise.  1980).  affd, 
658  F.2d  1205  (7th  Cir.  1981). 


without  it.  Summer  school  was  not  essential  even  though 
it  might  have  had  a  significant  effect  on  her  progress  at 
that  time. 

Each  of  these  decisions  was  made  before  Rowley:  Since 
Rowley  was  the  Supreme  Court's  first— and  to  date  only- 
interpretation  of  EH  A,  its  effect  on  the  identification  of 
those  children  entitled  to  an  extended  school  year  must 
be  considered.  Although  the  Court's  definition  of  a  FAPE 
is  likely  to  be  an  obstacle  to  obtaining  education  services 
for  many  handicapped  children,57  those  who  seek  services, 
including  extended  schooling,  for  the  most  severely  handi- 
capped may  find  it  useful. 

Rowley  does  seem  to  define  at  least  one  group  of 
children  who  will  be  able  to  get  extra  schooling:  those  who 
derive  no  benefit  from  their  education  and  show  no  pro- 
gress at  all  with  a  180-day  school  year.  These  children  must 
be  offered  all  that  is  necessary  to  enable  them  to  receive 
at  least  a  minimal  benefit,  even  if  that  means  an  educa- 
tional program  offered  all  day,  every  day.  On  its  face  Rowley 
seems  to  demand  that  whatever  resources  are  necessary 
to  provide  even  this  minimal  benefit  be  so  allocated,  since 
the  Court  found  the  intent  of  EHA  to  be  access  to  mean- 
ingful education.  Although  these  children  must  be  iden- 
tified individually,  they  will  include  those  who  fit  an  alter- 
native class  definition  suggested  in  a  concurring  opinion 
in  Battle:  "those  school-aged  individuals  who  are  severe- 
ly emotionally  disturbed  or  severely  and  profoundly  im- 
paired and  whose  regression-recoupment  problem  is  so 
severe  that  the  traditional  summer  vacation  occasioned  by 
the  180  day  policy  brings  their  overall  progress  for  the  year 
to  a  virtual  standstill."58 

Lower  courts59  have  extracted  a  substantive  standard 
for  EHA,  relying  on  Rowley's  description  of  a  FAPE  as 
personalized  instruction  with  sufficient  support  services 
to  permit  the  child  to  benefit  educationally  from  that 
instruction.60  They  have  seen  the  IEP  as  both  the  pro- 
cedural and  substantive  guarantee  of  a  FAPE.  A  school 
year  limited  to  180  days  may  thus  violate  EHA  if  it  prevents 
a  child  from  benefiting  from  his  special  education.61 

Rowley  thus  gives  little  basis  for  establishing  extend- 
ed schooling  for  those  who  can  realize  some  benefit  from 
their  180-day  education.  Even  if  the  extra  programming 
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is  sought  for  a  student  on  the  claim  that  it  will  significantly 
increase  his  rate  of  progress,  or  that  his  learning  is  at  a 
crucial  point,  or  that  there  is  evidence  that  a  teacher  did 
not  begin  teaching  a  new  skill  because  he  expected  the 
child  to  lose  that  skill  during  a  vacation,  additional  school- 
ing may  not  be  obtainable  in  light  of  Rowley.  Parents  may 
argue  that  the  Rowley'  standard  does  not  apply  in  such  cir- 
cumstances, and  there  is  support  for  this  contention,62  but 
courts  are  likely  to  use  the  Rowley  interpretation  of  EHA's 
intent  to  dismiss  a  broad  range  of  claims  for  extended 
schooling. 

In  a  post-Rowley  case  a  surprising  result  was  reached 
on  the  basis  of  a  traditional  EHA  analysis.  The  Michigan 
Court  of  Appeals  held  that  a  local  hearing  officer  had  the 
authority  to  order  the  school  district  to  provide  a  six-week 
program  of  summer  enrichment  activities  that  was  essen- 
tially noninstructional  for  a  fourteen-year-old  autistic 
child.63  The  program  consisted  of  camping,  field  trips, 
swimming,  and  work-skills  training.  The  school  district 
had  argued  that  it  was  required  to  provide  only  instruc- 
tional programs.  The  court  disagreed,  using  as  a  starting 
point  the  rule  that  if  a  handicapped  child  is  found  to  need 
schooling  for  longer  than  180  days  per  year  in  order  to 
have  a  FAPE.  the  district  must  provide  it.  The  program 
was  within  EHA's  definition  of  special  education  and  related 
services,  since  outdoor  activities  were  found  necessary  for 
this  child's  FAPE. 

An  extended  school  year  under  EHA  may  also  be 
available  to  a  student  for  whom  a  school  system  considers 
year-round  school  as  the  only  alternative  to  a  residential 
placement.  Residential  placement  costs  more  than  non- 
residential schooling,64  and  the  local  school  agency  may 
seek  to  avoid  this  expense  by  offering  an  extended  school 
year.  Also,  EHA's  requirement  of  the  least  restrictive  alter- 
native may  demand  that  a  student  receive  year-round 
schooling  rather  than  a  residential  placement.65  (But  most 
students  considered  for  residential  placement  are  unable 
to  be  in  class  with  nonhandicapped  children,  although  they 
may  receive  instruction  in  the  same  building.  It  is  not  clear 
whether  this  constitutes  being  "educated"  with  nonhand- 
icapped children  and  thus  whether  the  least  restrictive  alter- 
native requirement  would  affect  such  a  case.) 


57  Amy  Rowley,  a  hearing-impaired  child,  was  denied  a  sign  language 
I interpreter.  Although  having  an  interpreter  would  have  increased  the  benefit 
she  received  from  her  education,  the  Court  found  that  she  received  an  ade- 
quate education  without  one. 

58.  629  F2d  at  282  (Van  Dusen,  J.,  concurring). 

59   Yaris.  558  F.  Supp.  545;  Crawford.  708  F.2d  1028. 

60.  102  S.  Ct.  at  3049. 

61.  See  also,  Abrahamson  v.  Hershman.  701  F.2d  223  (1st  Cir.  1983). 
(Residential  care  for  a  handicapped  child  is  not  authorized  merely  (o  enhance 
an  otherwise  sufficient  day  program,  but  it  is  required  when  it  offers  the 
only  way  a  child  will  make  any  educational  progress.) 


62.  102  S.  Ct.  at  3049.  The  Court  confined  its  analysis  to  the  situation 
presented:  a  handicapped  child  who  is  receiving  substantial  specialized  in- 
struction and  related  services  and  is  performing  above  average  in  the  regular 
classroom  of  a  public  school  system. 

63.  Birmingham  and  Lamphere  School  Dists.  v.  Superintendent  of  Public 
Instruction,  120  Mich.  App.  465,  328  N.W.2d  59  (1982). 

64.  34  C.F.R.  §  300.302.  "If  placement  in  a  public  or  private  residen- 
tial program  is  necessary  to  provide  special  education  and  related  services 
lo  a  handicapped  child,  the  program,  including  nonmedical  care  and  room 
and  board  must  be  at  no  cost  to  the  parents  or  guardians  of  the  child." 

65.  20  U.S.C.  §  1412(5).  To  the  maximum  extent  appropriate,  handicapped 
children  must  be  educated  with  children  who  are  not  handicapped. 
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Claims  Under  Section  504 

Under  Section  504  the  length  of  a  child's  school  year 
must  be  determined  on  the  basis  of  that  child's  needs.  The 
school  system  must  determine  whether  an  extended  school 
year  is  essential  to  a  child's  FAPE  and  must  reach  this  con- 
clusion by  use  of  appropriate  evaluation  methods.  Section 
504  regulations  provide  that  the  evaluation  and  placement 
procedures  and  the  IEP  process  under  EHA  are  to  be  the 
instruments  for  making  that  determination.66  Therefore  an 
IEP  developed  under  EHA  using  the  Rowley  standard 
will  satisfy  Section  504.  This  means  that  Section  504  may 
not  offer  anything  beyond  what  EHA  guarantees  to  those 
who  seek  an  extended  school  year. 

However,  a  strong  argument  can  be  made  that  the  two 
statutes  apply  the  same  procedural  standard  but  use  a  dif- 
ferent substantive  standard.  The  EHA  standard,  as  the 
Supreme  Court  interpreted  it  in  Rowley,  may  not  satisfy 
the  Section  504  requirement  that  schools  meet  the  in- 
dividual educational  needs  of  handicapped  children  "as 
adequately  as  the  needs  of  nonhandicapped  persons  are 
met."67  That  provision  seems  to  define  an  appropriate 
education  in  relation  to  the  actual  level  of  services  and 
benefits  provided  for  most  children  within  a  given  school 
system.  The  EHA  standard  may  not  meet  this  opportunity- 
oriented  requirement.68 

Courts  have  found  that  Section  504  regulations  may 
not  be  used  to  enlarge  a  program's  obligations  itself,69  but 
the  regulations  for  elementary  and  secondary  schools  have 
been  found  not  to  expand  a  school  system's  duties.70  Con- 
versely, school  regulations  should  not  be  valid  if  they  have 
the  effect  of  reducing  statutory  obligations.  If  Section  504 
sets  a  substantive  standard  different  from  that  set  by  EHA. 
Section  504  regulations  that  accept  IEPs  developed  under 
EHA  may  not  fully  comply  with  the  nondiscrimination 
requirement  of  Section  504.  However,  since  Section  504 
is  such  a  broad  statute  and  EHA  is  limited  to  the  educa- 
tion of  handicapped  children,  courts  may  refuse  to 
recognize  any  conflict  between  them  and  may  apply  the 
EHA  standard  to  claims  brought  under  either  statute. 

But  even  if  Section  504  was  found  to  require  something 
different  from  EHA  in  providing  an  equal  opportunity  to 
benefit  from  education,  it  would  be  difficult  to  apply  this 


66.  34  C.F.R.  §  104.33(b). 

67.  34  C.F.R.  §  104.33(b)(l)(i). 

68.  The  Supreme  Court  seems  to  acknowledge  this  difference  in  fn.  8 
of  Rowley.  102  S.  Ct.  at  3040.  The  district  court  is  criticized  for  using  Sec- 
tion 504  regulations  to  define  a  FAPE  instead  of  EHA's  statutory  definition 
or  implementing  regulations. 

69.  Davis,  422  U.S.  at  410;  American  Pub.  Transit  v.  Lewis,  655  F.2d 
1272  (DC.  Cir.  1981). 

70.  Phipps,  551  F.  Supp.  732. 


standard  to  those  severely  handicapped  children  who  seek 
an  extended  school  year.  An  equal  opportunity  standard 
would  require  that  the  handicapped  child's  potential  be 
measured  and  compared  with  his  or  her  performance  and 
that  the  resulting  differential  or  "shortfall"  over  a  sum- 
mer vacation  be  compared  with  the  shortfall  experienced 
by  nonhandicapped  children  over  the  same  period.71 

Courts  are  reluctant  to  order  an  extended  school  year 
for  any  particular  child  whether  the  claim  is  brought  under 
Section  504  or  under  EHA.  Typically  the  court  orders  the 
school  district  to  repeat  the  IEP  process,  hoping  that  the 
issue  will  be  resolved  without  a  lawsuit. 

A  handicapped  student  may  also  claim  a  right  to  vaca- 
tion programs  if  the  school  district  offers  such  programs 
to  nonhandicapped  children.72  This  approach  was  accepted 
by  at  least  one  court73  and  by  the  OCR  and  avoids  the  IEP 
process.  A  decision  about  an  extended  school  year  is  made 
not  on  the  basis  of  the  needs  of  the  handicapped  child  but 
rather  by  looking  at  what  the  school  district  offers  non- 
handicapped children. 


Defenses 


Equal  Application  of  the  180-Day  Rule 


The  courts  have  quickly  disposed  of  the  argument  that 
defends  the  180-day  year  on  the  basis  that  it  applies  to  all 
students,  handicapped  and  nonhandicapped.  In  Armstrong 
the  court  recognized  that  equality  of  services  and  programs 
is  not  the  test  for  determining  whether  a  FAPE  is  being 
provided.  In  enacting  EHA,  Congress  recognized  that 
"equality"  will  not  always  provide  an  appropriate  educa- 
tion to  handicapped  children,  and  it  mandated  services  to 


71.  3  EHLR  Supplement  No.  63  AC60  (1982).  To  understand  the  dif- 
ficulty of  using  such  a  standard,  it  is  helpful  to  look  to  the  procedures  one 
would  be  required  to  follow:  (a)  measure  potential  of  handicapped  child, 
(b)  measure  performance  of  handicapped  child,  (c)  compare  performance 
with  potential  for  the  handicapped  child,  (d)  measure  potential  of  nonhand- 
icapped child  (children),  (e)  measure  performance  of  nonhandicapped  child, 
(f)  compare  performance  with  potential  for  the  nonhandicapped  child,  (g) 
compare  shortfall  of  handicapped  child  with  shortfall  of  nonhandicapped 
child(ren). 

This  procedure  seems  long  but  straightforward  until  one  considers  the 
difficulty  and  inaccuracies  associated  with  measuring  "potential"  and  "per- 
formance." Comparing  performance  with  potential  is  no  simple  matter  of 
subtraction.  There  are  also  questions  of  whose  shortfall  the  handicapped 
child's  deficiency  should  be  measured  against. 

72.  At  least  one  state  court  has  held  that  offering  a  summer  school  pro- 
gram is  not  a  government  duty.  Washington  v.  Salisbury.  306  S.E.2d  600 
(SC.  1983). 

73.  Yaris,  558  F.  Supp.  545. 


meet  handicapped  children's  unique  needs.  In  certain  in- 
stances additional  or  different  services  are  required.74  Even 
in  Rowley  the  Court  found  that  the  intent  of  EH  A  was  to 
open  the  door  of  public  education  to  handicapped  children 
on  terms  appropriate  to  those  children.75 

The  same  result  is  reached  under  Section  504,  which 
is  designed  to  give  handicapped  persons  an  opportunity 
to  benefit  from— not  just  have  access  to—  programs  that 
receive  federal  funds.  Section  504  indicates  that  special 
treatment  or  additional  services  may  be  necessary  for  the 
handicapped  person,  and  nothing  in  Davis  contradicts  this. 
The  Georgia  ARC  court  analogized  Section  504  to  Title 
VI  of  the  Civil  Rights  Act  of  1964  in  finding  that  access 
to  conventional  programs  may  not  be  enough  to  satisfy  the 
law's  intent.76  If  a  child  needs  a  special  service  to  gain 
equal  benefit  from  his  education,  denial  of  that  service 
is  discrimination  that  violates  Section  504. 


Causation 

A  more  significant  defense  to  an  extended  school  year 
relates  to  the  cause  of  a  child's  severe  regression  or  lack 
of  progress.  School  systems  have  argued  that  such  prob- 
lems are  a  function  not  of  interruptions  in  the  school  pro- 
gram but  the  nature  of  the  child's  handicap,  parental  failure 
to  maintain  skills,  or  incompetence,  inappropriate  place- 
ment, or  some  defect  in  the  program. 

It  is  difficult  to  make  the  causal  connection  to  regres- 
sion or  a  lack  of  progress.  If  the  child  does  not  progress 
during  his  first  180-day  school  year,  the  failure  is  not  likely 
to  be  a  function  of  breaks  and  does  not  by  itself  entitle 
the  child  to  a  summer  program  that  year.  Rather,  perhaps 

|  other  components  of  his  IEP  should  be  modified.  If 

!  evidence  supports  a  prediction  that  severe  regression  and 
recoupment  problems  will  result  over  the  summer,  the  ex- 

!  tended  school  year  may  be  available.  The  burden  of  proof 
in  such  a  situation  is  on  the  parent  who  seeks  the  extend- 

i  ed  year.  Many  handicapped  children  have  been  in  preschool 
programs,  and  those  who  seek  an  extended  program  might 
use  the  record  established  there  in  developing  a  child's  first 
IEP.  They  might  also  use  expert  testimony  about  the  needs 
Of  similarly  handicapped  children.  A  program  for  the  first 
summer  would  still  be  unlikely,  but  in  subsequent  years 
evidence  of  regression  and  recoupment  problems,  if  they 


74.  476  F.  Supp.  at  605.  For  example.  EHA  mandates  hospital  and  home- 
bound  instruction,  related  services,  and  the  IEP  itself. 

75.  102  S.  Cl.  at  3043. 

76.  511  F.  Supp.  at  1279.  In  Lau  v.  Nichols.  414  U.S.  563  (1974).  a  claim 
ught  under  Title  VI  of  the  Civil  Rights  Act  of  1964.  the  Court  upheld 

right  of  Chinese  children  to  have  bilingual  education  in  order  to  enjO) 
benfits  of  their  education. 


SctodJ^wBiilstin     II 

exist,  should  be  available  to  parents  and  other  advocates 
of  summer  programs. 


Beneficial  Effects  of  Vacations 

There  are  conflicting  views  of  the  value  of  vacations 
even  among  educators  who  assert  that  uninterrupted  school- 
ing might  accelerate  progress  in  acquiring  skills,  or  might 
decrease  loss  of  skills.  The  main  benefits  of  vacations  are 
presented  by  the  defendants  in  Georgia  ARC.  First,  the 
"battery-recharge"  theory  claims  that  the  child  and  the 
teacher  both  get  tired  and  bored  with  the  structured  en- 
vironment of  the  classroom.  Each  returns  from  a  vaca- 
tion more  highly  motivated  to  participate  and  perform.  Se- 
cond, vacations  allow  children  an  opportunity  to  benefit 
from  a  generalization  process.  Skills  learned  in  the 
classroom  are  more  valuable  once  a  child  learns  to  use 
them  in  everyday  living.  Third,  vacations  allow  children 
an  opportunity  to  obtain  a  valuable  informal  education  that 
is  not  available  in  school  and  is  important  to  a  child's  total 
development. 

Each  of  these  contentions  has  some  merit  and  can  be 
considered  in  developing  a  child's  IEP.  However,  recogni- 
tion that  something  may  be  lost  by  keeping  a  child  in  a 
school  cannot  by  itself  rule  out  the  possibility  that  the  ex- 
tra programming  is  necessary.  In  addition,  for  some 
children  the  vacation  program  may  appropriately  consist 
of  activities  other  than  those  in  the  180-day  year. 


Cost 

Cost  always  plays  a  role  in  a  decision  about  a  FAPE, 
either  explicitly  or  implicitly.  One  court  stated  that  "[c]ost 
is  very  much  a  factor  is  determining  what  is  an  appropriate 
education  for  nonhandicapped  children.  No  language  in 
state  or  federal  law  can  properly  be  read  as  mandating  that 
cost  may  not  be  considered  in  determining  what  educa- 
tion is  appropriate  for  a  child— handicapped  or 
nonhandicapped."77  Another  court  went  further:  "It  hardly 
needs  to  be  stated  that  educational  funding  is  not  unlimited, 
and  a  school  cannot  spend  an  exorbitant  amount  on  one 
child  at  the  expense  of  all  its  other  handicapped  children."78 
In  its  statement  in  Rowley  that  a  FAPE  is  to  provide  a  hand- 
icapped child  with  educational  benefit,  the  Court  does  not 
discuss  cost  as  a  limitation  on  this  requirement.  Whether 
a  school  system  can  ever  justify  withholding  a  program 
necessary  to  supply  this  benefit  is  unclear.  All  that  Rowley 


77.  Bales,  523  F.  Supp.  at  1371. 

78.  Rettig.  539  F.  Supp  at  777. 
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says  is  that  if  sufficient  funds  are  not  available  to  finance 
all  of  the  needed  services,  then  the  funds  must  be  spent 
in  such  a  manner  that  no  child  is  excluded  entirely  from 
a  publicly  supported  education  that  is  consistent  with  his 
needs  and  ability  to  benefit  therefrom.79  This  language  has 
been  interpreted  to  mean  that  the  funding  inadequacies  of 
a  system  cannot  be  permitted  to  bear  more  heavily  on  hand- 
icapped children  than  on  nonhandicapped  children.  In  look- 
ing at  Missouri's  refusal  to  fund  programs  for  severely 
handicapped  children,  though  it  funded  programs  for 
others,  the  court  assumed  that  such  an  allocation  of  limited 
resources  was  impermissible.80  It  is  hard  to  predict  how 
other  courts  will  deal  with  this  issue,  but  money  will  usual- 
ly be  a  factor  in  what  a  court  decides  is  "appropriate"  for 
a  given  child  under  EHA. 

Cost  will  also  be  a  factor  in  decisions  under  Section 
504.  School  systems  are  likely  to  seize  on  the  statement 
in  Davis  that  modification  in  a  program  is  required  only 
when  it  does  not  generate  "undue  financial  or  ad- 
ministrative hardship."81  It  can  be  argued  that  this  language 
resolves  little,  in  large  part  because  the  situation  of  children 
who  seek  an  extended  school  year  can,  and  has  been, 
distinguished  from  that  of  the  plaintiff  in  Davis.  Whether 
phrased  as  an  issue  of  "undue  burden"  or  as  a  way  of 
measuring  "equal  opportunity,"  cost  will  be  a  considera- 
tion in  resolving  disputes  over  the  length  of  the  school  year. 


79.  102  S.  Ct.  at  3047,  quoting  Mills.  348  F.  Supp. 

80.  Yaris.  558  F.  Supp.  545. 

81.  442  U.S.  at  412. 


Conclusion 

It  is  now  clear  that  the  educational  needs  of  a  handi- 
capped student  must  be  considered  without  an  automatic 
limit  on  the  length  of  the  school  year.  This  recently  created 
rule  does  not  identify  which  handicapped  children  are 
entitled  to  extended  schooling.  Courts  are  likely  to  apply 
a  strict  standard  to  this  question  under  both  EHA  and  Sec- 
tion 504,  although  in  theory  the  statutes  have  different  re- 
quirements. Courts  will  also  continue  to  be  reluctant  to 
substitute  their  judgment  for  that  of  local  school  authorities. 

Both  school  districts  and  handicapped  children  will 
be  better  served  by  sincere  efforts  to  resolve  these  disputes 
before  litigation  is  necessary.  Each  side  has  an  incentive 
to  do  this:  the  very  existence  of  EHA  and  Section  504  as 
potential  sources  of  court-ordered  relief82  should 
encourage  school  systems  to  design  IEPs  acceptable  to 
parents;  the  costs,  time,  energy,  and  potential  disappoint- 
ment of  a  judicial  resolution  should  encourage  families 
to  work  out  a  reasonable  IEP  at  the  administrative  level. 


82.  Claims  may  also  he  brought  under  applicable  state  law.  and  the  result 
may  be  different.  See  generally  Harrell  v.  Wilson  County  Public  Schools. 
58  NC.  App.  260,  293  S.E.2d  687  (1982)  (the  definition  of  a  FAPE  in  Rowley 
does  not  control  the  interpretation  of  a  state  statute  intended  to  provide  each 
handicapped  child  with  an  opportunity  to  achieve  his  full  potential  equal 
to  the  opportunity  given  other  children  to  realize  their  potential). 
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for  example,  is  the  result  of  the  sharp  drop 
in  birth  rates  in  the  early  1970s.  Another 
factor  is  the  geographical  pattern  of 
population  growth,  which  is  important  in 
explaining  differences  in  projected 
changes  among  the  school  units — 
especially  in  explaining  differences  be- 
tween city  and  county  school  units.  Past 
trends  in  birth  rates  have  occurred 
throughout  the  population  and  therefore 
have  affected  all  school  units  in  the  same 
way,  but  how  much  these  changes  affect 
enrollment  depends  also  on  the  rate  of 
population  growth.  In  school  districts  with 
growing  populations,  past  declines  in  the 
number  of  births  are  at  least  partly  offset 
by  immigration  of  families  with  children. 


Where  population  has  not  been  growing 
through  inmigration  (which,  we  will  see, 
is  the  case  with  many  towns  and  cities), 
past  declines  in  the  birth  rate  will  result 
in  substantial  enrollment  declines. 

Data  from  the  1980  Census  of  Popula- 
tion are  now  available  to  help  us  analyze 
trends  in  population  growth  and  thereby 
to  understand  how  past  trends  in  birth 
rates  combine  with  population  trends  to 
determine  trends  in  school  enrollment.2 


2.  For  the  first  time,  census  data  will  be 
available  for  1980  by  school  unit.  However,  these 
data  were  not  available  when  this  article  was 


In  this  article,  we  will  examine  future 
trends  in  enrollment  that  are  indicated  by 
the  current  projections  and  then  analyze 
the  projected  changes  in  terms  of  trends 
in  birth  rates  and  population  growth. 


Projected  Changes  in 
Statewide  ADM  by  Grade  Level 

Total  Statewide  Enrollment.  Table  1 
shows  (a)  projected  percentage  changes  in 
total  statewide  ADM  for  grades  K  through 
12  for  the  intermediate  period  1982-83  to 
1987-88;  (b)  projected  percentage  changes 


Table  1 

Actual  and  Projected  Change 

in  Statewide  Average  Daily 

Membership  (ADM)  by  Grade 


Percentage  change 

n  ADM' 

1978-79 

1982-83 

1982-83 

to 

to 

to 

1982-83 

1987-88 

1992-93 

Grade 

(actual) 

(proj.) 

(proj.l 

K 

1.9 

1.9 

NA2 

1 

-12.4 

5.6 

NA 

2 

-15.7 

3.3 

NA 

3 

-12  : 

-0.9 

NA 

4 

-5.3 

-5.0 

NA 

5 

0.3 

-6.7 

-5.8 

6 

4,8 

-17.6 

-12.9 

7 

:  n 

-13.7 

-10.8 

8 

-6.4 

-8.0 

-8.7 

9 

-10.7 

!  5 

-8.1 

Ml 

-9.0 

0.1 

-6.5 

II 

-8.6 

6.6 

-12.1 

I.  Excluding  exceptional  students  in  self-c 

classrooms  and  lr.iin.ihlf  mcnlalls  handicapped  students 
from  .ill  hut  total  ADM 

2  Not  available  Because  the  projections  are  based 
parti)  on  actual  hirths.  protections  lor  this  grade  are  not 
available  for  1992  93 

Source   Department  ol  Public  Education  projections 


in  grades  5  through  12  lor  the  longer  term, 
1982-83  to  1992-93;  and  (c)  percentage 
changes  in  actual  ADM  from  1978-79  to 
1982-83.  Chan  1  shows  the  actual  and  pro- 
jected  ADM  for  grades  K-3  and  4-6  from 
1972-73  to  1987-88  and  for  grades  7-12  from 
1972-73  to  1992-93.  Because  the  projec- 
tions are  hased  on  actual  hirths.  they  are 
not  carried  heyond  1987-88  for  grades  K 
through  4. 

The  actual  and  projected  changes  shown 
in  Table  1  and  Chan  I  reflect  four  phases 
in  the  pattern  of  births  since  the  postwar 
baby  boom  ended  in  the  late  1950s.  The 
first  phase  was  the  sharp  decline  in  births 
that  occurred  between  1956  and  1968, 
when  the  number  of  births  in  North 
Carolina  fell  by  21  per  cent.  This  phase 
accounts  for  the  enrollment  declines  that 
have  occurred  in  the  junior  and  senior 
high  school  grades  in  the  past  few  years. 
The  second  phase  occurred  between  1968 
and  1970,  when  the  increased  number  of 


women  born  during  the  early  stages  of  the 
baby  boom  began  to  have  children,  with 
the  result  that  the  number  of  children  born 
increased  by  6  per  cent  between  1968  and 
1970.  This  phase  accounts  for  the  modest 
enrollment  increases  that  occurred  in 
grades  5  through  7  from  1978-79  to 
1982-83.  It  was  short-lived  because  the 
growing  number  of  baby-boom  women 
who  had  reached  the  child-bearing  age 
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was  more  than  offset  by  a  decline  in  the 
birth  rate,  with  a  consequent  18  per  cent 
decline  in  the  number  of  births  between 
1970  and  1976,  the  third  phase.  For  the  en- 
tire period  1956  to  1976,  the  total  number 
of  births  in  the  state  fell  from  118,238  to 
80,549— a  decline  of  32  per  cent.  In  the 
fourth  phase,  1976  to  1982,  the  number  of 
births  remained  fairly  steady  between 
80,000  and  85,000  and  then  increased  to 


Chart  I 

Actual  and  Projected  Statewide  ADM 
by  Grade  Level,  1972-73  to  1992-93 
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Source:  Deportment  ot  Public  Instruction  projections 
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85,908  in  1982—6.7  per  cent  above  the 
level  in  1976.  The  modest  rise  in  births  in 
the  fourth  phase  was  not  caused  by  a  rise 
in  the  birth  rate  for  women  of  a  given  age 
but  rather  reflects  the  fact  that  the  birth 
rate  had  stabilized  and  the  large  number 
of  women  born  during  the  peak  years  of 
the  baby  boom  were  in  their  prime 
childbearing  years  (accordingly,  the  in- 
crease in  the  number  of  births  during  this 
period  should  not  be  interpreted  as  part 
of  a  trend  because  the  number  of  women 
in  the  prime  childbearing  years  will  soon 
begin  to  fall,  reflecting  the  pattern  of 
births  in  the  first  phase).  The  fourth  phase 
accounts  for  the  modest  increase  in 
kindergarten  enrollment  from  1978-79  to 
1982-83.  Because  it  has  now  lasted  for 
seven  years,  this  phase  will  provide  some 
stability  to  total  enrollment  in  the  1990s. 
The  school  enrollment  projections  for 
the  next  decade  reflect  these  four  phases 
in  the  historical  pattern  of  births  and  the 
pattern  of  population  growth  through 
migration  to  the  state  and  to  individual 
school  units.  The  projected  effects  on 
statewide  ADM  can  be  summed  up  as 
follows  for  each  grade  level: 

Elementary  Grades.  In  the  in- 
termediate period,  1982-83  to  1987-88, 
ADM  in  grades  K  through  2  will  increase 
modestly,  reflecting  the  modest  rise  in 
births  during  the  late  1970s.  ADM  in 
grades  4  through  6  will  decline  (in  grade 
6  by  almost  18  per  cent),  so  the  net  effect 
will  be  a  decline  of  3.2  per  cent  in  grades 
K-6  during  this  period.  Although  the  pro- 
jections of  elementary  grade  ADM  are  not 
carried  beyond  this  period,  the  pattern  of 
births  in  recent  years  (that  is,  in  the  fourth 
phase)  suggests  that  elementary  grade 
ADM  will  grow  modestly  in  the  longer 
period  to  1992-93. 

Junior  High  School  Grades.  ADM  in 

grades  7  through  9  is  expected  to  fall  by 
about  13  per  cent  between  1983-84  and 
1988-89,  after  which  it  will  begin  to  in- 
crease modestly,  reaching  a  level  in 
1992-93  about  9  per  cent  below  current 
levels  (however,  many  school  units  will 
experience  much  larger  declines,  as  ex- 
plained below). 

Senior  High  School  Grades.  ADM  in 

grades  10-12,  which  has  been  falling  for 
several  years,  should  begin  to  rise  in 
1984-85.  Because  this  increase  reflects  the 
short-lived  second  phase  in  the  pattern  of 


births,  it  will  continue  only  until  1986-87; 
by  1992-93  ADM  will  have  fallen  13  per 
cent  below  the  1984-85  level.  As  with 
junior  high  school  ADM,  the  declines  will 
be  much  larger  in  some  school  units  than 
in  others. 


Projected  Changes 
in  Individual  School  Units 

Table  3  shows  the  projected  percentage 
changes  in  ADM  by  grade  level  for  North 
Carolina's  142  school  units.  Table  2  sum- 
marizes the  information  in  Table  3:  118  (83 
per  cent)  school  units  are  expected  to  lose 
ADM  in  grades  K  through  12  between 
1982-83  and  1987-88;  61  units  (43  per 
cent)  are  expected  to  lose  5  per  cent  or 
more,  and  11  units  are  expected  to  lose  10 
to  15  per  cent.  Only  five  units  can  expect 
increases  in  ADM  of  5  per  cent  or  more. 
The  number  of  units  where  enrollment 
will  probably  decline  in  this  period  is 
smaller  than  in  previous  years,  which 
reflects  the  modest  increases  expected  in 
the  first  elementary  grades  and  in  the 
senior  high  school  grades.  A  substantial 


number  of  units,  however,  will  have 
declines  in  junior  high  school  ADM;  63 
units  (44  per  cent)  will  have  declines  of 
10  per  cent  or  more  in  this  period. 

In  the  longer  period,  1982-83  to 
1992-93,  many  school  units  can  expect  to 
have  declines  in  ADM  in  the  junior  and 
senior  high  school  grades.  One  hundred 
sixteen  units  (82  per  cent)  can  expect 
declines  in  the  junior  high  school  grades, 
and  123  units  (87  per  cent)  can  expect 
declines  in  the  senior  high  school  grades. 
Many  units  can  expect  substantial  declines 
over  this  period.  For  example,  junior  high 
ADM  probably  will  decline  by  10  per  cent 
or  more  in  75  units  (53  per  cent)  and  by 
20  per  cent  or  more  in  21  (15  per  cent)  of 
those  units.  Even  more  units  can  expect 
large  declines  in  senior  high  school  ADM 
in  this  longer  period.  High  school  ADM 
likely  will  decline  by  10  per  cent  or  more 
in  82  units  (58  per  cent)  and  by  20  per 
cent  or  more  in  34  units  (24  per  cent);  in 
seven  units  (Alamance,  Albemarle, 
Camden,  Statesville,  Tryon,  Washington. 
and  Weldon)  high  school  ADM  will  prob- 
ably drop  by  30  per  cent  or  more.  In  con- 
trast, only  five  units  are  expected  to  have 
increases  in  either  junior  or  senior  high 


Table  2 

Summary  of  Percentage  Change  in  Actual  and  Projected 
Average  Daily  Membership  (ADM)  in  142  School  Units 


Actual 

Percentage 

change 


Increase: 
10%  or  more 
5%  to  10% 
0%  to  5% 
Decrease: 
0%  to  -5% 
-5%  to  -10% 
-10%  to -15% 
-15%  to  -20% 
-20%  to  -30% 
-30%  or  more 

Percentage  of 
units  with 
decreased  ADM 


Number  of  units 

total  ADM. 

1978-79  to 

1982-83 


Projected  ADM 

by  grade 

evel 

1982-83 

1982-83  t 

o  1978-88 

to 
7-9 

1992-93 

K-6 

7-9 

10-12 

K-12 

10-12 

4 

4 

20 

3 

5 

5 

7 

6 

20 

2 

4 

5 

22 

11 

32 

19 

17 

9 

49 

26 

22 

57 

20 

15 

46 

32 

21 

50 

21 

26 

12 

37 

19 

11 

28 

23 

2 

14 

7 

0 

26 

25 

0 

12 

1 

0 

18 

26 

0 

0 

0 

0 

3 

8 

142 

142 

142 

142 

142 

142 

76.8% 

85.2% 

49.39S 

83.1% 

81.7% 

86.6% 

Source:  Table  3. 
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Table  3 


Actual  and  Projected  Percentage  Change  in  Average  Daily  Membership1  (ADM) 
by  Grade  Level  for  142  School  Units 


Percentage  change 


Actual  ADM 

Projected  change  i 

n  ADM  by  grade  level 

1982-83 

1982-83  to  1987-88 

1982-83  t 
7-9 

3  1992-93 

Grades  K- 1 2 

K-6 

7-9                  10-12 

K-12 

10-12 

-10.8 
4.8 


0.9 

-2.7 

ii  : 

-9.1 


7.2 
3.7 
1.3 
7.3 
0.1 
3.4 

11.2 
0.9 
0.0 

-9.5 
6  I 

13.3 

4.9 


19.2 

9.6 

-3.2 

11.0 

11.0 

5.7 

-1.6 

-6.3 

-6  5 

-4.0 

11.2 

-6.9 

0.6 

0.9 

10.4 

20.1 

3.2 

-6.8 

-6.2 

-4.6 

8.6 

17.8 

13.3 

0.3 

12.0 

-111 

111 

3.2 

14.0 

6.9 

18.6 

-0.8 

20.8 

0.0 

18.4 

-16.1 

-20  7 

-6.5 


Excluding  exceptional  students  in  sell 


-8.7 

2.2 

2.5 

-8.3 

-20.5 

-14.6 

-4.6 

-1.0 

-10.1 

-1.2 

-8.3 

-3.4 

0.5 

10.9 

26.9 

-0.7 

4.0 

9.9 

-4.9 

-15.6 

-10.5 

19.0 

3.0 

10.5 

30.7 

-6.2 

7.7 

4.8 

-13.1 

7.7 

■4.1 

-22  5 

1.8 

-0.1 

-11.6 

-13.4 

-8.5 

-15.0 

4.1 

-8.9 

-0.3 

1.7 

0.0 

-12.1 

11.  8 

3.8 

-2.6 

1.3 

0.3 

-12.0 

-8.5 

-2.7 

4.1 

-6.3 

-2.9 

-13.7 

0.1 

tained  classrc 

oms  and  trainable 

mentally 

retarded  hand 

-8.5 
-3.9 
■12.6 
4.8 


4.3 
-7.8 


4.5 
-0.6 
1.7 
4.6 
-3.8 
4.8 


-13.3 
-15.1 
8.9 
3.5 
-18.5 
-5.4 
-24.5 
4.0 
-3.6 


36.9 

23.2 
-13.8 


-25.9 
13.1 


-20.4 
-23.0 
-15.1 
-9.0 
4.3 
-3.5 
-13.9 


apped  students  except  in  total  ADM. 
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Table  3  (continued) 


Franklin 

Franklinton 
Gaston 
Gates 
Graham 
Granville 
Greene 
Guilford 

Greensboro 

High  Point 
Halifax 

Roanoke  Rapids 

Weldon 
Harnett 
Haywood 
Henderson 

Hendersonville 
Hertford 
Hoke 
Hyde 
Iredell 

Mooresville 

Statesville 
Jackson 
Johnston 
Jones 
Lee 
Lenoir 

Kinston 
Lincoln 
Macon 
Madison 
Martin 
McDowell 
Mecklenburg 
Mitchell 
Montgomery 
Moore 
Nash 

Rocky  Mount 
New  Hanover 
Northampton 
Onslow 
Orange 

Chapel  Hill-Carrboro 
Pamlico 
Pasquotank 
Pender 
Perquimans 
Person 
Pitt 

Greenville 
Polk 

Tryon 


Percentage  change 


Actual  ADM 
1978-79  to 


-4A 

-7.2 
•12.8 
-6.2 


-10.1 

-11.2 

-10.6 
-2.6 
-7.5 
0.1 
-5.1 

-111 
3.5 

-12.7 
-7.0 
-1.3 
-9.7 
-1.1 
-4.7 

-12.2 


Projected  change  in  ADM  by  grade  level 

1982-83  to  1987-88 

1982-83  t 
7-9 

t  1992-93 

K-6 

7-9                 10-12                  K-12 

10-12 

-4.3 
-0.6 


-7.8 
.3 
-7.5 
-9.2 
-5.4 

-10.5 
-0.3 
-6.1 
-6.9 

-11.7 


-0.3 
-9.4 
-12.0 

2.5 
-0.1 
-5.2 

5.9 
-4.1 
-5.3 
-1.7 
-3.2 
-4.9 
-8.3 
-1.1 
-13.9 

5.3 

3.4 
-0.9 
-6.9 
-8.5 
-4.7 
-2.2 
-7.3 
-1.5 
-4.9 


7.5 
-3.2 
-8.5 

-124 


6.8 

3.7 

2.0 

-0.9 

6.3 

-4.6 

16.9 

-10.8 

1.1 

3.5 

-10.3 

-17.9 


-4.9 
-3.6 

-9.8 

-17.3 
-7.2 
-11.2 
-4.6 
15.7 
-19.8 
-24.2 
-4.0 
-15.3 
-10.7 
1.7 


-8.8 
14.5 
-5.4 
-2.6 


-0.2 
-0.4 
-10.3 

-21.9 
-3.6 


10.2 

-12.3 
-25.7 
-9.6 
-7.5 
-5.3 
-5.5 
-13.5 
-3.0 


124 
5.5 
-9.2 
-15.4 
-24.5 
-2.3 
-15.3 
-2.8 
-5.5 
12.0 


-11.3 
12.7 
-1.7 
-10.8 
6.3 
3.4 
10.4 
-0.3 
4.4 

5.3 
9.3 


-10.4 

-0.8 


-0.8 

-0.2 
-8.6 
12.9 


-9.7 
-21.7 
-12.9 

-4.0 

0.7 
-14.6 
-20.8 

-22.7 
-9.9 


-1.0 
-16.0 
-20.2 
19.3 
-4.8 
-23.0 
-12.6 
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Table  3  (continued) 


Percentage  change 


Actual  ADM 
1978-79  to 
1982-83 

Projected  change  in  ADM  by  grade  level 

1982-83  to  1987-88 

1982-83  t 
7-9 

3  1992-93 

Grades  K-12 

K-6 

7-9                 10-12                  K-12 

10-12 

-0.8 

-7.6 
-*.8 
-0.6 
-7.0 
-3.9 
-5.4 


-2.7 
-6.4 
-12.6 

-3.1 

-6.1 
-2.1 

-5.6 
-11.5 

-6.3 
-10.6 
-6.7 
-4.4 
-7.3 
-4.0 

-5.4 


-3.3 
-9.4 
-5.4 
-7.0 
-10.0 
-8.9 
-8.8 
-10.9 

2  i) 
-5.1 
15.6 

i)  I 
-2.6 
-5.7 

4.6 

3.4 
-7.2 
-1.8 
-2.0 
-5.3 
-8.6 
-1.6 
-7.4 
-8.6 


-13.6 
-17.6 
0.2 
5.1 
-7.9 
-20.4 


14.5 
-13.9 


-13.6 

-5.5 
-5.4 

-10.8 


-10.3 
-8.8 

-16.5 
-6.2 


-14.0 

-6.2 
3.7 
-3.4 


-4.7 
-10.0 
-4.3 
-0.5 

-7.9 
-14.7 


-13.8 

-33.5 


-15.8 
-20.1 
-25.5 
-14.8 
-5.2 
-15.7 
-10.2 
3.2 
-15.1 


-19.7 
-19.3 
-14.0 
-13.9 
-2.6 
-7.0 
34.9 
0.4 
-4.6 
-13.9 


-29.0 
-14.7 

4.3 
-15.5 
-23.1 

7.3 


■18.0 
-3.4 
-3.4 
16.3 

-12.9 
5.9 


-5.3 
-4.2 
-24.2 
-10.7 
-15.9 
-23.5 


school  ADM  of  10  per  cent  or  more  in  the 
same  period. 


Population  Growth  Trends 

As  mentioned  earlier,  enrollment  trends 
in  the  various  school  units  depend  on 


population  growth  as  well  as  on  the 
historical  pattern  of  birth  rates.  Indeed, 
since  past  trends  in  birth  rates  have  oc- 
curred throughout  the  population,  the  dif- 
ference in  the  rates  of  population  growth 
is  perhaps  the  most  important  factor  in  ex- 
plaining differences  in  past  and  projected 
enrollment  changes  among  the  school 
units.  It  is  not  possible  to  analyze  popula- 


tion growth  trends  fully  in  this  article.  In- 
stead, we  will  focus  on  several  aspects  of 
one  trend  that  is  fundamentally  important 
in  explaining  current  patterns  of  popula- 
tion growth  and  enrollment— the  trend 
toward  decentralized  population  growth. 
For  at  least  a  century  before  1970, 
population  in  North  Carolina  and  in  the 
nation  as  a  whole  tended  to  become  more 
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concentrated,  or  centralized.  That  is, 
population  tended  to  grow  faster  in  those 
places  where  population  was  already 
concentrated— in  the  industrialized  Pied- 
mont region  of  North  Carolina,  in  the 
larger  counties  and  metropolitan  areas, 
and  in  cities  and  towns.  Rural  areas,  par- 
ticularly those  isolated  from  industrial  or 
metropolitan  areas,  tended  to  lose  popula- 
tion. Particularly  in  the  1940s,  1950s,  and 
1960s,  the  decline  of  agricultural  employ- 
ment resulted  in  substantial  outmigration 
and  net  population  losses  in  rural 
counties. 

During  the  late  1960s  and  the  1970s,  this 
trend  toward  population  concentration 
ended  and  in  many  respects  was  reversed. 
For  the  past  decade  or  so,  population 
growth  has  tended  to  occur  in  a  decen- 
tralized fashion— growth  rates  in  regions 
other  than  the  Piedmont  and  in  rural  areas 
and  less  populous  counties  have  tended  to 
increase  to  a  level  that  in  many  instances 
equals  or  exceeds  growth  rates  in  regions, 
areas,  or  places  that  previously  had  had 
higher  growth  rates. 

This  reversal  in  trends,  and  the  general 
effect  on  actual  and  projected  enrollments, 
can  be  summarized  as  follows: 

Growth  is  no  longer  concentrated  in 
the  industrialized  Piedmont  region.  Un- 
til the  1970s,  population  had  become  in- 
creasingly concentrated  in  the  state's  Pied- 
mont. During  the  1960s  that  region's 
growth  rate  was  substantially  above 
growth  rates  in  other  regions,  and  it  ac- 
counted for  three-quarters  of  the  state's 
population  growth.  In  the  1970s,  although 
the  state's  population  growth  rate  in^ 
creased  to  15.7  per  cent,  compared  with 
11.6  per  cent  during  the  1960s,  the  Pied- 
mont's growth  rate  declined  slightly,  to 
16.1  per  cent,  and  was  exceeded  by  the 
growth  rates  in  both  the  Mountain  (17.1  per 
cent)  and  Tidewater  (18.4  per  cent) 
regions.  Although  the  Coastal  Plains  did 
not  grow  as  fast  as  the  state  as  a  whole 
during  the  1970s,  its  growth  rate  increased 
to  12.8  per  cent  during  the  1970s,  com- 
pared with  7.9  per  cent  during  the  1960s; 
and  whereas  16  of  the  23  counties  in  the 
Coastal  Plains  lost  population  during  the 
1960s,  only  Hertford  and  Northampton 
counties  lost  population  during  the  1970s. 

Growth  outside  the  Piedmont  is 
reflected  in  school  enrollment  projections. 
The  six  units  that  are  expected  to  have  the 
largest  percentage  increases  in  K-12  ADM 


from  1982-83  to  1987-88  are  in  the  fastest- 
growing  Tidewater  region.  Ten  of  the  18 
county  units  in  the  Tidewater  are  expected 
to  have  increased  ADM  in  grades  K-12  in 
the  period  1982-83  to  1987-88,  and  four 
of  the  24  Mountain  county  units  expect  in- 
creases. In  contrast,  only  five  of  35  Pied- 
mont county  units  can  expect  increases. 

Growth  is  no  longer  concentrated  in 
the  most  populous  counties.  Before  1970, 
population  had  become  increasingly  con- 
centrated in  the  most  populous  counties. 
From  1940  to  1970,  the  combined  popula- 
tion growth  rate  of  the  nine  counties  that 
had  more  than  100,000  population  in  1970 
was  at  least  double  the  growth  rate  of  the 
state  as  a  whole.  Meanwhile,  the  share  of 
the  total  state  population  of  counties  that 
had  1970  populations  below  50,000  de- 
clined in  every  decade  from  1930  to  1970. 
During  the  1970s,  however,  the  growth  rate 
of  the  nine  largest  counties  combined  fell 
to  only  15  per  cent,  slightly  below  the 
state's  growth  rate.  Only  two  of  the  nine 
largest  counties— Cumberland  and 
Wake— had  growth  rates  equal  to  the 
state's  growth  rate.  The  combined  popula- 
tion growth  rates  of  less  populous  coun- 
ties increased  substantially.  For  example, 
the  twenty  counties  that  had  1970  popula- 
tions of  15,000  to  24,999  had  a  combined 
growth  rate  of  17.4  per  cent  during  the 
1970s,  compared  with  only  2.0  per  cent 
during  the  1960s;  and  even  the  least 
populous  counties,  those  with  1970 
populations  below  15,000,  grew  by  14.6  per 
cent,  compared  with  -3.6  per  cent  during 
the  1960s. 

This  decentralized  pattern  of  growth  is 
also  reflected  in  the  projections  of  ADM 
for  the  intermediate  period.  For  the  state's 
most  populous  counties,  increases  in  total 
county-wide  ADM  in  the  intermediate 
period  are  expected  only  in  Wake  (4.1  per 
cent),  Cumberland  (0.4  per  cent),  Durham 
(0.2  per  cent),  Mecklenburg  (0.4  per 
cent),  and  Onslow  (6.0  per  cent).  De- 
creases are  expected  in  Gaston  (-7.2  per 
cent).  Buncombe  (-5.3  per  cent),  Guilford 
(-7.2  per  cent),  and  Forsyth  (A8  per  cent). 
On  the  other  hand,  10  of  the  21  county 
units  that  can  expect  increased  ADM  in 
this  period  had  1982-83  ADM  of  less  than 
5,000. 

The  population  of  many  cities  and 
towns  has  been  growing  slowly  or 
declining.  Before  1970.  population  tend- 


ed to  increase  more  in  cities  and  towns 
than  in  rural  areas  and  more  in  the  larger 
towns  and  cities  than  in  smaller  ones.  This 
trend  was  reversed  in  the  1970s.  Of  the 
state's  "places"  (incorporated  cities  and 
towns  and  census-designated  places)  that 
existed  in  1970,  one-third  lost  population 
during  the  1970s  (the  proportion  that 
declined  was  about  the  same  regardless  of 
size).  During  the  1970s  the  smallest  places 
increased  the  most  in  population.  The 
highest  growth  rates  were  in  places  with 
1970  populations  of  less  than  1,000  (23.3 
per  cent)  and  1,000  to  2,500  (20.5  per 
cent).  All  places  above  2,500  population 
in  1970  grew  by  only  11.2  per  cent  (despite 
annexations).  Although  the  state's  eight 
largest  cities  as  a  group  grew  by  17.3  per 
cent  during  the  1970s,  much  of  this  growth 
was  brought  about  through  annexation, 
and  two  of  the  cities  (Charlotte  and 
Raleigh)  accounted  for  three-quarters  of 
the  growth.  Asheville  and  Winston-Salem 
lost  population  despite  annexations. 

Slow  or  declining  population  growth  in 
cities  and  towns  is  especially  important  in 
explaining  the  pattern  of  enrollment  pro- 
jections. Whereas  21  of  the  100  county 
units  are  expected  to  have  increased  ADM 
in  the  intermediate  period,  only  one  of  the 
city  units  can  expect  an  increase— Rocky 
Mount  (2.6  per  cent).  The  differences  are 
most  evident  in  the  projections  of  ADM 
in  grades  10-12  from  1982-83  to  1992-93. 
The  average  percentage  decline  is  -17.4  per 
cent  for  city  units  and  -9.7  per  cent  for 
county  units.  Furthermore,  30  of  the  city 
units  (71  per  cent)  can  expect  declines  of 
15  per  cent  or  more,  while  only  29  coun- 
ty units  (29  per  cent)  can  expect  declines 
that  large. 

Within  counties,  growth  has  become 
increasingly  decentralized.  Chart  II, 
which  shows  percentage  population 
change  between  1970  and  1980  in  census 
tracts  of  Charlotte  and  surrounding  areas 
of  Mecklenburg  County,  demonstrates  the 
strong  decentralization  trends  at  work  in 
and  around  towns  and  cities.3  Actually, 
two  trends  are  at  work.  The  first  trend  is 
the  now-familiar  tendency  of  growth  to  oc- 
cur   outside    municipal    boundaries    in 


3.  Census  data  by  census  tract  were  provided 
by  the  Charlotte-Mecklenburg  Planning  Commis- 
sion. Some  tracts  were  combined  to  permit 
comparisons. 


suburban  areas  and  outlying  rural  areas 
(and  even  in  nearby  counties).  As  the  chart 
shows,  by  far  the  largest  population  in- 
creases occurred  in  the  outlying  areas, 
particularly  in  the  southern  part  of  the 
county.  Although  Mecklenburg  County 
did  not  grow  as  fast  as  the  state  as  a  whole 
during  the  1970s,  the  decentralized  pattern 
of  growth  caused  very  substantial  popula- 
tion increases  in  certain  areas  of  the  coun- 
ty. The  second  trend  is  for  population  to 
decline  in  established  neighborhoods 
within  a  town  or  city.  Of  74  census  tracts 
that  correspond  roughly  to  the  heavily 
developed  area  in  and  around  Charlotte 
(that  is,  excluding  the  larger  outlying 
tracts),  41  (55  per  cent)  lost  population 
between  1970  and  1980.  The  losses  were 
not  limited  to  census  tracts  near  the  cen- 
tral business  district,  and  the  percentage 
losses  in  many  tracts  were  substantial. 

This  pattern  of  decentralized  growth  and 
population  loss  in  towns  and  cities  is  not 
unique  to  Charlotte  and  Mecklenburg 
County.  For  example,  the  city  of  Winston- 
Salem  lost  population  (-1.3  per  cent)  dur- 
ing the  1970s  despite  annexations,  and— 
as  mentioned  earlier— about  one-third  of 
the  state's  places  lost  population  during  the 
1970s.  The  pattern  has  especially  impor- 
tant implications  for  school  planning 
because  it  means  that,  even  if  total  enroll- 
ment is  not  expected  to  fall  significantly, 
there  may  be  a  substantial  mismatch  be- 
tween existing  school  facilities  and  where 
students  live.  City  school  units  that  do  not 
encompass  the  growing  areas  on  the 
periphery  of  towns  and  cities  may  have 
relatively  large  enrollment  declines  com- 
pared with  the  county  unit  (in  most  coun- 
ties that  have  city  school  units,  projected 
declines  are  greater  in  the  city  units). 


Effects  of  Trends 
on  School  Enrollment 

It  is  especially  important  that  school 
planners  understand  the  foregoing  popula- 
tion trends,  because  it  is  easy  to  be  mis- 
led by  overall  population  growth  and 
development  into  believing  that  the 
school-age  population  is  growing 
commensurately. 

Three  factors  help  to  explain  the  large 
population  declines  within  the  boundaries 
of  Charlotte  and  other  cities.  The  first  fac- 
tor is  simply  the  well-established  trend  for 


much  of  the  residential  and  commercial 
growth  to  occur  at  the  periphery  of  the  city 
and  in  outlying  areas  rather  than  in  the 
established  neighborhoods  and  commer- 
cial districts  of  the  city.  Second,  untenable 
housing  may  be  abandoned,  or  housing 
may  be  cleared  for  development  near  the 
central  business  district.  That  population 
declined  over  such  an  extensive  area  of  the 
city  suggests  that  this  factor  cannot  ac- 
count for  a  large  portion  of  the  declines 
in  Charlotte.  Although  the  number  of 
housing  units  declined  between  1970  and 
1980  in  some  of  the  Mecklenburg  Coun- 
ty census  tracts  that  lost  population,  out- 
side the  central  business  district  the 
decline  was  relatively  small,  and  some  of 
the  census  tracts  that  lost  population 
gained  housing  units. 

The  third  factor  is  the  change  in 
household  size,  which  is  associated  with 
past  trends  in  birth  rates  as  well  as  various 
social  changes.  For  the  state  as  a  whole, 
the  average  household  size  declined  from 
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3.66  persons  in  1950  to  3.24  in  1970  and 
to  2.78  in  1980.  The  effect  in  towns  and 
cities  is  to  reduce  population  in  long- 
established  residential  areas.  In  suburban 
and  outlying  areas,  where  inmigration  is 
likely  to  occur,  the  effect  is  to  increase  the 
number  of  housing  units  relative  to  the 
population.  For  example,  in  the  southern- 
most census  tract  of  Mecklenburg  Coun- 
ty, shown  in  Chart  II,  the  number  of  hous- 
ing units  increased  277  per  cent  between 
1970  and  1980.  while  the  population  in- 
creased only  182  per  cent. 

What  has  happened  in  established 
neighborhoods  within  towns  and  cities  is 
that  the  baby-boom  generation  has  ma- 
tured and  left  home.  When  residential 
areas  were  developed  in  the  mid-1950s, 
married  woman  aged  18  to  24  expected  to 
have  an  average  of  3.2  births.  A  child  born 
in  1955,  just  before  the  peak  of  the  baby 
boom,  would  have  been  15  years  old  in 
1970  and  probably  would  have  left  home 
during  the  1970s.  If  the  parents  who  built 


Chart  II 

Percentage  Change  in  Population,  1970-80,  in  Census  Tracts 
of  Charlotte  and  Surrounding  Areas  of  Mecklenburg  County 
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homes  for  the  relatively  large  families  of 
the  1950s  and  1960s  sell  their  homes  when 
their  children  leave,  they  are  likely  to  be 
replaced  by  a  young  couple  that  wants  a 
smaller  family— in  1981,  married  women 
aged  18  to  24  expected  on  average  to  have 
only  2.16  births. 

Another  factor  in  the  decline  of 
household  size  is  the  number  of  single- 
member  and  nonfamily  households, 
which  has  increased  sharply  during  the 
past  two  decades  for  many  reasons,  in- 
cluding the  tendency  to  marry  later,  the 
rise  in  the  divorce  rate,  changes  in  life 
styles  and  accepted  forms  of  social 
behavior,  and  the  fact  that  the  number  of 
people  who  are  most  likely  to  live 
alone— those  in  their  twenties— was  grow- 
ing because  of  the  baby  boom.  For  the  na- 
tion as  a  whole,  during  the  1970s  the 
number  of  nonfamily  households  in- 
creased 73  per  cent,  while  the  number  of 
family  households  increased  13.2  per  cent. 


IN  SUMMARY,  statewide  ADM  is  ex- 
pected to  decline  in  the  period  1982-83  to 
1887-88.  Elementary  grade  ADM  will  be- 
gin to  increase  modestly,  reflecting  the 
modest  increases  in  the  number  of  births 
since  1976.  Later  in  the  1980s,  junior  and 
senior  high  school  ADM  will  decline 
substantially,  reflecting  a  decline  in  the 
number  of  births  in  the  early  1970s.  Pro- 
jected ADM  in  the  various  school  units 
reflects  the  historical  pattern  of  birth  rates 
and  trends  in  population  growth.  In  the 
period  1982-83  to  1987-88,  83  per  cent  of 
the  units  can  expect  a  decline  in  total 
ADM,  and  from  1982-83  to  1992-93  over 
80  per  cent  of  the  units  can  expect  declines 
in  junior  and  senior  high  school  ADM 
(the  declines  will  be  substantial  in  many 
units).  Differences  in  projected  ADM 
among  the  school  units  reflect  a  trend 
toward  decentralized  population  growth. 
Unlike  population  growth  in  the  past, 
population  growth  is  occurring  not  main- 


ly in  the  Piedmont  region  and  in  cities  and 
metropolitan  counties  but  in  all  regions 
and  in  many  small  and  rural  counties. 
Within  counties  and  metropolitan  areas, 
population  growth  is  occurring  in  a 
strongly  decentralized  fashion- 
population  in  established  neighborhoods 
has  been  falling  because  the  baby-boom 
generation  has  matured  and  because  of  an 
increase  in  the  number  of  single-person 
and  nonfamily  households,  while  residen- 
tial and  commercial  development  has  con- 
tinued to  occur  mainly  on  the  periphery 
of  towns  and  cities  and  in  rural  areas. 


Clearinghouse  Report 


Benjamin  B.  Sendor,  Editor 


Editor's  Note:  In  this  issue  of  the  School  Law  Bulletin, 
the  "Recent  Court  Decisions"  section  is  expanded  and  re- 
named "Clearinghouse  Report."  We  hope  the  new  section 
will  serve  school  attorneys  as  an  efficient,  thorough  source 
of  current  school  law.  We  thank  the  Education  Law  Com- 
mittee of  the  North  Carolina  Bar  Association  for  its  en- 
couragement and  cooperation  in  this  effort. 

In  the  new  section,  we  will  summarize  the  following 
types  of  decisions,  cases,  and  documents: 

A.  All  reported  education  law  decisions  of: 

1.  The  U.S.  Supreme  Court 

2.  Fourth  Circuit  Court  of  Appeals 

3.  Federal  district  courts  in  North  Carolina 

4.  North  Carolina  Supreme  Court 

5.  North  Carolina  Court  of  Appeals 

B.  Significant  reported  education  law  decisions  of  appellate 

courts  in  other  jurisdictions. 


C.  Significant  unreported  education  law  decisions  of: 

1.  Federal  district  courts  in  North  Carolina 

2.  North  Carolina  superior  courts 

D.  Pending  cases  in  North  Carolina  involving  significant 
education  law  issues. 

E.  Formal  and  significant  informal  education  law  opinions 
of  the  North  Carolina  Attorney  General. 

F.  Significant  decisions  of  the  state  hearing  officer  for 
special  education. 

To  sustain  a  Clearinghouse  section  of  this  scope,  we 
need  the  help  of  school  law  attorneys  throughout  North 
Carolina  in  gathering  material  in  categories  C,  D,  and  F 
above.  We  will  appreciate  your  help  in  this  effort.  When 
you  learn  about  such  decisions,  please  notify  us  through 
the  form  on  page  27  and  enclose  a  copy  of  the  opinion 
or  order.  With  your  help  in  collecting  material,  we  can 
establish  an  effective,  informative  Clearinghouse. 


SCOPE  OF  FIRST  AMENDMENT  RESTRICTIONS 
ON  DISMISSAL  OF  PUBLIC  EMPLOYEES. 

Connick  v.  Myers,  75  L.Ed.2d  708  (1983). 

Facts:  New  Orleans  District  Attorney  Connick  decided 
to  transfer  Assistant  District  Attorney  Myers  to  another 
section  of  the  office,  despite  her  objection.  Myers  then 
circulated  among  her  colleagues  a  14-question  survey  ask- 
ing their  views  about  office  transfer  policy,  office  morale, 
the  need  for  an  office  grievance  committee,  the  degree  of 
staff  confidence  in  certain  supervisors,  and  whether 
employees  felt  pressure  to  assist  in  political  campaigns  sup- 
ported by  their  supervisors. 

Connick  charged  Myers  with  stirring  up  protest  in  the 
office  and  dismissed  her.  Myers  sued  Connick  in  federal 
district  court  under  42  U.S.C.  §  1983,  claiming  that  Con- 
nick illegally  fired  her  because  she  had  exercised  her  right 
to  freedom  of  speech,  protected  by  the  First  and  Fourteenth 
amendments.  Connick  argued  that  he  fired  Myers  because 
of  her  refusal  to  accept  the  transfer.  However,  the  court 
agreed  with  Myers's  contentions  that  Connick  fired  her 
because  of  the  survey  involving  matters  of  public  concern 
and  that  the  dismissal  violated  her  right  to  free  speech. 
Accordingly,  the  court  granted  Myers  reinstatement,  back 
pay,  damages,  and  attorney's  fees.  The  Fifth  Circuit  Court 
of  Appeals  affirmed,  and  Connick  appealed  to  the  Supreme 
Court. 

Holding:  The  Supreme  Court  reversed  in  a  5-4  opin- 
ion written  by  Justice  White,  ruling  that  Connick  had 
lawfully  fired  Myers.  After  reviewing  its  past  decisions 
on  public  employees'  First  Amendment  rights  [e.g. .  Picker- 
ing v.  Board  of  Education.  391  U.S.  563  (1968);  Ml. 
Healthy  City  Board  of  Education  v.  Doyle.  429  U.S.  274 
(1977);  and  Givhan  v.  Western  Line  Consolidated  School 
District,  439  U.S.  410  (1979)],  the  Court  announced  a  two- 
step  analysis.  First,  did  the  employee  speak  about  mat- 
ters of  public  concern?  If  the  employee  spoke  only  about 
internal  office  matters,  then  the  First  Amendment  does  not 
protect  him.  If  he  spoke  about  public  issues,  then  the  sec- 
ond step  comes  into  play:  the  inquiry,  introduced  in  Picker- 
ing, whether  the  employee's  discussion  of  a  public  issue 
"substantially  interfered"  with  his  work. 

Applying  the  two-step  analysis  to  this  case,  the  Court 
ruled  that  only  one  of  the  14  questions  in  Myers's  survey 
dealt  with  a  public  matter:  the  question  whether  other  pros- 
ecutors believed  they  were  pressured  to  work  in  political 
campaigns  backed  by  their  supervisors.  Nevertheless,  that 
one  question  was  enough  to  spark  the  next  step  in  the 
analysis:  weighing  Myers's  rights  against  needs  of  the  of- 
fice to  determine  whether  her  survey  substantially  in- 
terfered with  her  work. 

On  balance,  the  Court  decided,  the  survey  substan- 
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tially  disrupted  office  operations.  In  reaching  that  deci- 
sion, the  Court  noted  the  risk  that  the  survey  could  hamper 
the  effectiveness  of  the  office,  the  time  that  other  pros- 
ecutors would  have  to  take  to  respond  to  the  survey,  and 
the  fact  that  Myers  issued  the  questionnaire  to  support  her 
grievance  rather  than  to  air  matters  of  public  concern. 


LEGISLATIVE  PRAYER  PERMISSIBLE  UNDER 
ESTABLISHMENT  CLAUSE.  Marsh  v.  Chambers,  77 
L.Ed.2d  1019  (1983). 

Facts:  For  over  100  years,  the  Nebraska  legislature 
has  begun  each  day's  session  with  a  prayer  offered  by  a 
state-paid  chaplain.  A  legislator  sued  in  federal  district 
court,  seeking  an  injunction  against  the  custom  under  the 
establishment  clause  of  the  First  Amendment,  as  applied 
to  the  state  by  the  Fourteenth  Amendment.  The  court 
upheld  the  practice  of  beginning  sessions  with  prayer  but 
enjoined  the  use  of  public  funds  to  pay  a  chaplain.  On  ap- 
peal, the  Eighth  Circuit  of  Court  of  Appeals  did  not 
separate  permissible  and  impermissible  components  of  the 
custom  but  rather  struck  down  the  practice  of  paid  prayer 
as  a  whole  package. 

Holding:  The  Supreme  Court  reversed.  In  a  majority 
decision  written  by  Chief  Justice  Burger,  the  Court  avoided 
probing  legal  analysis,  relying  instead  on  a  historical  review 
of  the  custom  of  legislative  prayer.  The  Court  stressed  that 
the  practice  "is  deeply  imbedded  in  American  history  and 
tradition."  Looking  to  the  conduct  of  the  founding  fathers 
to  glean  the  meaning  they  intended  for  the  establishment 
clause,  the  majority  pointed  out  that  the  Continental  Con- 
gress authorized  the  appointment  of  government-paid 
chaplains  even  as  it  debated  the  contents  of  the  establish- 
ment clause.  Resting  on  history,  the  majority  upheld 
Nebraska's  use  of  a  state-paid  chaplain  to  begin  sessions 
with  prayer. 

Leading  the  dissenters.  Justice  Brennan  criticized 
legislative  prayer  under  the  current  three-part  establish- 
ment clause  test.  He  maintained  (1)  that  prayer  has  a 
religious  purpose  of  seeking  divine  guidance;  (2)  that  its 
primary  effect  is  to  link  religious  conviction  and  govern- 
ment power;  and  (3)  that  it  unduly  entangles  government 
with  religion  through  the  selection  of  a  chaplain. 

The  decision  has  narrow  consequences  for  school  of- 
ficials. It  authorizes  school  boards  to  begin  their  meetings 
with  prayer,  but  it  does  not  authorize  officially  sanctioned 
prayer  in  public  schools  during  curricular  or  extracurricular 
activities. 
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PRELIMINARY  INJUNCTION  AGAINST 
DISCIPLINING  OF  NURSING  STUDENT  FOR 
ALLEGED  CHEATING.  Jones  v.  Board  of  Governors 
of  the  University  of  North  Carolina,  704  E2d  713  (4  th  Cir. 
1983). 


Facts:  The  plaintiff,  a  nursing  student  at  the  Univer- 
sity of  North  Carolina  at  Charlotte  (UNCC),  was  accused 
of  cheating  on  a  final  examination.  The  dean  of  the  Col- 
lege of  Nursing  informed  her  that  she  could  either  accept 
a  failing  grade  in  the  course  or  be  tried  before  a  student 
court.  In  a  trial,  the  student  was  found  guilty  of  academic 
dishonesty.  Following  UNCC  regulations,  the  plaintiff  ap- 
pealed that  decision  to  the  UNCC  chancellor  and  requested 
a  hearing  before  a  hearing  panel  composed  of  three  facul- 
ty members.  The  chancellor  decided  that  the  student  panel 
hearing  was  flawed  and  authorized  the  faculty  panel  to  con- 
duct a  hearing  de  novo,  with  both  sides  free  to  present 
their  full  cases  again.  The  faculty  panel  held  a  full  eviden- 
tiary hearing  and  determined  that  the  plaintiff  was  not  guil- 
ty of  cheating.  When  UNCC's  counsel  objected  to  the  facul- 
ty panel's  decision,  the  chancellor  directed  a  vice- 
chancellor  to  review  the  case  on  the  basis  of  the  written 
record  of  the  faculty  panel's  hearing.  After  reviewing  the 
transcript  of  that  hearing  and  memoranda  submitted  by 
attorneys  for  both  sides,  the  vice-chancellor  decided  that 
the  plaintiff  was  guilty  of  cheating.  He  then  adopted  the 
sanction  originally  suggested  by  the  student  court:  the 
plaintiff  received  a  failing  grade  for  the  course  and  was 
placed  on  disciplinary  probation  for  a  semester.  Since  a 
passing  grade  in  the  disputed  course  was  a  prerequisite 
to  enrolling  in  all  other  courses,  UNCC  canceled  the  plain- 
tiffs registration  in  the  College  of  Nursing  for  one  semester. 

The  plaintiff  then  filed  a  civil  rights  suit  in  federal 
district  court  under  42  U.S.C  §  1983,  alleging  that  UNCC 
had  violated  her  Fourteenth  Amendment  right  to  due  proc- 
ess. She  moved  for  a  preliminary  injunction,  requesting 
reinstatement  as  a  student  in  good  standing  in  the  College 
of  Nursing  pending  resolution  of  the  suit.  Judge  James  B. 
McMillan  issued  a  preliminary  injunction  [557  F.  Supp. 
263  (W.D.N.C.  1983)],  and  UNCC  appealed. 

Holding:  The  Fourth  Circuit  Court  of  Appeals 
affirmed  the  preliminary  injunction.  In  its  opinion,  the 
court  focused  on  two  issues:  (1)  balancing  the  harm  the 
plaintiff  would  suffer  if  an  injunction  was  not  issued  against 
the  harm  UNCC  would  suffer  if  it  was  issued;  and  (2)  the 
plaintiffs  likelihood  of  final  success  on  the  merits  of  her 
suit.  The  court  decided  that  the  harm  to  the  plaintiffs 
education  if  she  was  not  reinstated  pending  the  final  out- 
come of  the  case  would  outweigh  any  harm  to  the  integri- 
ty UNCC's  disciplinary  code  or  academic  standards  caused 
by  such  reinstatement. 


The  court  then  examined  UNCC's  disciplinary  pro-  . 
cedures  to  assess  the  likelihood  that  the  plaintiff  would  I 
succeed  on  the  merits  of  her  allegation  that  those  pro-  1 
cedures  violated  her  due  process  rights.  It  identified  three 
questionable  features  of  the  procedures:  (1)  an  initial  stu-  ' 
dent  court  decision  so  flawed  that  UNCC  officials  set  it  | 
aside;  (2)  a  faculty  panel  hearing  of  confused  and  am- 
biguous scope;  (3)  and  a  final  decision  by  the  vice- 
chancellor  made  solely  on  review  of  the  faculty  panel 
transcript  without  any  explanation  of  his  reasons  for  re-  , 
versing  the  faculty  panel's  determination.  While  the  court 
acknowledged    that    not    all    procedural    irregularities 
automatically  constitute  a  denial  of  due  process,  it  ruled 
that  the  irregularities  in  this  case  were  sufficiently  serious 
to  warrant  a  preliminary  injunction. 


HOME  INSTRUCTION  UNDER  NORTH 
CAROLINA'S  COMPULSORY  ATTENDANCE 
STATUTE. 

I.  Duro  v.  District  Attorney,  Second  Judicial  District 
of  North  Carolina,  111  F.2d  96  (4th  Cir.  1983). 

Facts:  The  Duros  decided  not  to  enroll  their  school- 
age  children  in  either  the  local  public  schools  or  the  local 
church-related  private  school.  Their  decision  stems  from 
their  faith  as  Pentecostal  Christians.  They  fear  that  attend- 
ance at  those  schools  would  expose  their  children  to  secular 
values  objectionable  to  them.  Mrs.  Duro,  who  has  been 
neither  trained  nor  certified  as  a  teacher,  instructs  the 
children  at  home  every  weekday  from  9:00  a.m.  to  2:00 
p.m.  through  the  same  programmed  curriculum  used  in 
the  local  Christian  school.  The  parents  refuse  to  administer 
the  standardized  tests  prescribed  by  G.S.  115C-549  and 
-550. 

In  1981,  arrest  warrants  were  issued  against  Mr.  Duro 
charging  him  with  violating  North  Carolina's  compulsory 
attendance  statute,  G.S.  115C-378.  The  warrants  were 
quashed  because  of  technical  flaws.  However,  fearing  future 
prosecution,  Mr.  Duro  sued  in  federal  district  court  to  have 
G.S.  115C-378  declared  unconstitutional  as  applied  to  him 
and  to  have  the  local  district  attorney  enjoined  from  pros- 
ecuting him  under  that  statute.  The  district  court  granted 
summary  judgment  in  Duro's  favor.  Analyzing  the  case 
under  Yoder  v.  Wisconsin  [406  U.S.  205  (1972)],  the  court 
weighed  the  state's  interest  in  enforcing  the  statute  against 
Duro's  interest  under  the  free  exercise  clause  of  the  First 
Amendment  in  not  sending  his  children  to  school.  It  ruled 
that  the  state  had  relinquished  its  interest  in  the  quality 
of  nonpublic  education  in  1979  by  enacting  G.S.  115C-547 
and  -554,  which  deregulated  substantia]  facets  of  nonpublic 
education.  The  court  then  held  that  the  state  lacks  a  com- 


pelling  interest  in  enforcing  the  compulsory  attendance 
statute  if  the  quality  of  the  required  education  lacks 
regulated  standards.  Accordingly,  the  court  struck  the  con- 
stitutional balance  in  Duro's  favor  and  granted  him  sum- 
mary judgment.  The  state  appealed  to  the  Fourth  Circuit 
Court  of  Appeals. 

Holding:  The  Fourth  Circuit  reversed,  basing  its  deci- 
sion on  its  assessment  of  the  strength  of  the  state's  interest 
in  compulsory  education.  The  court  first  explained  the 
underlying  goals  of  compulsory  education:  to  prepare 
children  to  become  self-reliant  members  of  modern  society 
and  intelligent,  effective  participants  in  our  political  system. 
The  appeals  court  then  ruled  that,  contrary  to  the  district 
court's  finding,  the  state  had  not  abdicated  its  interest  in 
those  goals.  It  observed  that  through  standardized  testing 
requirements;  fire,  safety,  and  health  regulations;  and  the 
compulsory  attendance  statute  itself  the  state  continued  to 
play  a  substantial  role  in  maintaining  the  quality  of  non- 
public education.  The  court  further  ruled  that  Duro  had 
not  shown  that  home  instruction  would  adequately  serve 
the  purposes  of  compulsory  education.  In  light  of  the 
strength  of  the  state's  interest  and  the  failure  of  the  Duros 
to  show  the  adequacy  of  home  instruction,  the  Fourth  Cir- 
cuit held  that  the  state's  interest  outweighs  Duro's  free  ex- 
ercise right. 


II.  Delconte  v.  State,  No.  82  CVS  0176  (N.C.  Ct.  App., 
Dec.  6,  1983) 

Facts:  The  plaintiff  and  his  wife  have  two  school-age 
children,  whom  they  did  not  enroll  in  either  a  public  or 
private  school.  The  Delcontes  are  nondenominational,  fun- 
damentalist Christians  who  believe  that  the  Bible  com- 
mands parents  to  teach  their  children  at  home.  The  plain- 
tiff says  that  they  have  both  religious  and  "socio- 
psychological"  objections  to  education  outside  the  home. 

The  plaintiff  and  his  wife  look  to  instruction  of 
children  of  similar  age  in  local  public  and  private  schools 
for  guidance  in  setting  the  level  and  methods  of  home  in- 
struction for  their  own  children.  Mrs.  Delconte  does  most 
of  the  teaching,  using  materials  obtained  from  the  State 
of  New  York  and  Wake  Christian  Academy.  In  testing  per- 
formed at  the  Wake  Christian  Academy— on  the  basis  of 
Metropolitan  Achievement  Battery,  a  national  standardized 
(test — the  Delconte  children  performed  at  about  the  75th 
(percentile  for  their  grade  except  for  lower  scores  in 
mathematics. 

In  1981  the  plaintiff  requested  that  the  Department 
I  of  Public  Instruction  approve  his  home  as  a  nonpublic 
[school,  to  be  called  the  Hallelujah  School.  The  Depart- 
ment declined  his  request,  saying  that  approval  was  barred 
j  by  an  Attorney  General's  opinion  that  home  instruc- 
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tion  could  not  qualify  as  a  nonpublic  school.  The  plain- 
tiff then  was  prosecuted  for  violating  the  compulsory  at- 
tendance statute,  G.S.  115C-378.  The  charges  later  were 
dismissed,  but  the  plaintiff  filed  a  complaint  in  superior 
court  seeking  declaratory  and  injunctive  relief  from  the 
statute.  The  trial  judge  ruled  in  the  plaintiffs  favor,  holding 
(a)  that  the  Hallelujah  School  should  be  recognized  as  a 
legitimate  nonpublic  school;  (b)  that  attendance  at  that 
school  satisfies  G.S.  115C-378;  and  (c)  that,  if  the  Hallelujah 
School  did  not  qualify  as  a  legitimate  nonpublic  school, 
then  G.S.  115C-378  would  be  unconstitutional  as  applied 
to  him.  The  state  appealed. 

Holding:  The  Court  of  Appeals  reversed,  holding  that 
the  Hallelujah  School  is  not  a  legitimate  nonpublic  school 
under  state  law  and  that  the  state's  compulsory  attendance 
statute  does  not  violate  the  plaintiffs  right  to  free  exer- 
cise of  religion  under  the  First  and  Fourteenth  amendments. 

The  court  first  considered  whether  the  General 
Assembly  had  repealed  G.S.  115C-378  through  its  enact- 
ment of  Art.  39  of  G.S.  Ch.  115C,  which  regulates  non- 
public schools.  While  the  court  acknowledged  some  con- 
flict between  G.S.  115C-378  and  Art.  39  (G.S.  115C-378 
permits  compliance  with  compulsory  attendance  re- 
quirements by  attendance  at  nonpublic  schools  with 
teachers  and  curricula  approved  by  the  State  Board  of 
Education;  Art.  39  permits  compliance  by  attendance  at 
nonpublic  schools  without  regard  to  approval  by  the  State 
Board  of  Education),  it  declined  to  rule  that  the  conflict 
shows  the  General  Assembly's  intent  to  repeal  G.S. 
115C-378. 

The  court  then  discussed  whether  the  plaintiffs  home 
instruction  qualifies  as  a  nonpublic  school  under  Art.  39 
(attendance  at  a  qualified  nonpublic  school  would  satisfy 
compulsory  attendance  requirements).  Since  the  plaintiff 
is  not  a  member  of  a  church  or  other  organized  religious 
group  and  no  evidence  showed  that  the  school  is  operated 
by  such  an  organization,  Part  1  of  Art.  39  (concerning 
qualifications  for  private  church  schools  and  schools  of 
religious  charter)  does  not  apply  to  his  home  instruction. 
In  addition,  the  court  held  that  the  plaintiffs  home  instruc- 
tion does  not  satisfy  the  alternate  criteria  for  a  qualified 
nonpublic  school  set  forth  in  G.S.  115C-555.  The  court 
also  noted  that  courts  in  a  majority  of  jurisdictions  have 
held  that  home  instruction  is  not  a  school  for  purposes 
of  applying  compulsory  attendance  statutes  and  that  the 
North  Carolina  Attorney  General  repeatedly  has  issued 
opinions  that  home  instruction  does  not  satisfy  the  com- 
pulsory attendance  requirement.  Accordingly,  the  court 
held  that  under  state  law,  home  instruction  does  not  con- 
stitute a  qualified  nonpublic  school  so  as  to  comply  with 
the  compulsory  attendance  statute. 

The  court  then  discussed  whether  the  plaintiffs  deci- 
sion to  educate  his  children  at  home  was  shielded  by  his 
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right  to  free  exercise  of  religion  under  the  First  and  Four- 
teenth amendments.  Following  the  analysis  set  forth  in 
Yoder  v.  Wisconsin  [406  U.S.  205  (1972)],  the  court  con- 
sidered whether  the  plaintiff  has  a  sincere  religious  belief 
that  is  being  infringed  by  a  state  interest  and,  if  so,  whether 
the  state  interest  is  sufficiently  strong  to  override  the  plain- 
tiffs religious  interest. 

The  court  decided  that  the  plaintiff  does  not  have  a 
religious  belief  sufficiently  strong  to  warrant  constitution- 
al protection,  because  his  testimony  about  a  "socio- 
psychological"  basis  of  his  position  rendered  uncertain  the 
religious  quality  of  his  decision  to  teach  his  children  at 
home.  Then  the  court  balanced  the  plaintiffs  interest 
against  the  state's  interest.  It  observed  that  (1)  the  state  has 
a  strong  interest  in  enforcing  the  compulory  attendance 
statute  to  prepare  children  to  participate  in  the  American 
political  system  and  to  be  self-reliant  members  of  society, 
but  (2)  the  state  cannot  ensure  that  children  who  are  taught 
at  home  are  receiving  an  education  adequate  to  serve  the 
state's  interest.  The  court  therefore  ruled  that  the  state's 
interest  in  enforcing  the  compulsory  attendance  law 
outweighs  the  plaintiffs  interest  in  educating  his  children 
at  home. 


DORMITORY  SOLICITATIONS  FOR  RELIGIOUS 
PURPOSES.  Chapman  v.  Thomas,  No.  82-1634  (4th  Cir. 
1983). 

Facts:  Plaintiff,  a  student  at  North  Carolina  State 
University  (NCSU)  and  a  member  of  the  evangelical 
Church  of  Christ,  sponsored  a  series  of  Bible  discussions 
on  the  NCSU  campus  in  1980.  To  encourage  attendance, 
he  went  door-to-door  through  dormitories  to  tell  students 
about  the  scheduled  discussions.  After  a  number  of  students 
complained  about  his  activities,  university  officials  notified 
the  plaintiff  that  university  rules  prohibited  door-to-door 
solicitations  except  by  candidates  for  student  offices. 
Disciplinary  proceedings  were  initiated  against  him  when 
he  refused  to  cease  soliciting,  but  the  charges  later  were 
dismissed.  NCSU  then  eliminated  the  student-candidate 
exception  from  the  antisolicitation  policy,  instituting  a 
blanket  prohibition  against  door-to-door  solicitation.  Plain- 
tiff then  sued  NCSU  in  federal  district  court,  seeking 
damages  and  an  injunction  against  the  antisolicitation 
policy.  When  the  court  granted  partial  summary  judgment 
against  the  plaintiffs  request  for  injunctive  relief,  he  ap- 
pealed to  the  Fourth  Circuit  Court  of  Appeals. 

Holding:  The  Fourth  Circuit  affirmed,  ruling  that  the 
blanket  policy  against  door-to-door  solication  does  not 
violate  the  First  Amendment's  guarantee  of  freedom  of 


speech,  as  applied  to  the  states  by  the  Fourteenth  Amend- 
ment. The  court  used  as  a  framework  for  its  decision  the 
analysis  recently  used  by  the  Supreme  Court  in  Perry 
Education  Ass'n  v.  Perry  Local  Educators  Ass'n  [103  S.  j 
Ct.  948  (1983)].  In  Perry,  the  Supreme  Court  explained 
that  the  strength  of  a  person's  constitutional  right  of  ac- 
cess to  speak  on  public  property  depends  on  the  nature  \ 
of  the  property.  It  identified  three  types  of  public  proper- 
ty: (1)  places  that  traditionally  have  been  used  for  assembly 
and  debate,  such  as  streets  and  parks;  (2)  property  that  j 
the  state  has  opened  for  use  as  a  public  forum  for  expressive 
activity;  and  (3)  property  that  is  not  a  public  forum  by 
either  tradition  or  government  designation.  The  state  may 
reserve  property  in  the  third  category  for  its  intended  use  I 
and  may  regulate  speech  on  the  property  as  long  as  the 
regulation  is  reasonable  and  not  an  effort  to  control  the  I 
content  of  speech.  For  example,  the  state  may  enforce  I 
reasonable  regulations  concerning  the  time,  place,  and  j 
manner  of  speech  but  may  not  suppress  expression  because 
public  officials  oppose  a  speaker's  view. 

Applying  this  framework  to  the  plaintiffs  activities, 
the  Fourth  Circuit  ruled  that  the  hallways  and  student  rooms  \ 
in  NCSU  dormitories  fall  into  the  third  category  of  public 
property:  places  that  are  not  forums  for  public  expression 
by  either  tradition  or  official  designation.  The  court  then 
ruled  that  the  antisolicitation  policy  is  a  reasonable  regula- 
tion of  speech,  resting  that  conclusion  on  the  need  to  pro- 
tect students  and  their  belongings  from  crime,  NCSU's 
need  to  provide  students  with  private  areas  to  live  and  study 
without  fear  of  intrusions,  and  the  plaintiffs  free  access 
to  such  alternative  forums  of  expression  as  dormitory  lob- 
bies and  waiting  rooms.  Accordingly,  the  Fourth  Circuit 
upheld  the  constitutionality  of  the  antisolicitation  policy. 


UNIVERSITY  USE  OF  MANDATORY  STUDENT 
FEE  TO  FUND  NEWSPAPER.  Kania  v.  Fordham,  70 
F2d  475  (4th  Cir.  1983). 


' 


Facts:  The  University  of  North  Carolina  at  Chapel 
Hill  (UNC)  imposes  a  mandatory  fee  on  students  to  help 
fund  student  activities,  including  the  student  newspaper, 
Tlie  Daily  Tar  Heel.  UNC's  use  of  student  fees  to  support 
the  newspaper  was  upheld  as  constitutional  in  Arrington 
v.  Taxlor  [380  F  Supp.  1348  (M.D.N.C  1974),  affdmem., 
526  F.2d  587  (4th  Cir.  1975),  cert,  denied,  424  U.S.  913 
(1976)].  However,  after  the  Arrington  decisions,  the  U.S. 
Supreme  Court  held  in  Abood  v.  Detroit  Board  of  Educa- 
tion [431  U.S.  209  (1977)]  that  freedom  of  speech 
guaranteed  by  the  First  and  Fourteenth  amendments  bars 
a  state  from  compelling  public  employees  to  contribute 
through  mandatory  fees  to  union  political  activities  they 
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oppose  unless  those  activities  are  directly  related  to  the 
union's  legally  sanctioned  role  as  exclusive  collective 
bargaining  agent. 

The  plaintiffs  in  Kania  brought  suit  in  federal  district 
court,  seeking  an  injunction  against  UNC's  partial  fund- 
ing of  the  newspaper,  arguing  that  under  Abood,  UNC  may 
not  compel  them  to  help  finance  the  advocacy  of  views 
with  which  they  disagree.  District  Judge  Eugene  A.  Gor- 
don granted  summary  judgment  for  UNC.  and  the  plain- 
tiffs appealed. 

Holding:  Distinguishing  university  funding  of  the 
newspaper  from  the  union  fees  in  Abood,  the  Fourth  Cir- 
cuit Court  of  Appeals  affirmed.  The  court  explained  that 
unlike  the  union  in  Abood,  which  used  mandatory  fees 
to  advance  its  political  goals.  UNC  does  not  support  the 
newspaper  through  fees  to  further  the  university's  own 
ideological  views.  Rather,  it  supports  the  newspaper  to 
serve  UNC's  educational  mission.  The  court  found  that 
the  newspaper  plays  a  vital  role  in  that  mission  by 
establishing  a  forum  for  discussion  of  differing  viewpoints, 
thereby  exposing  students  to  various  positions  on  signifi- 
cant public  issues  and  allowing  them  to  express  their  views 
on  those  issues. 

The  court  also  examined  the  nature  of  the  communica- 
tion funded  by  the  fees  in  the  two  cases.  It  found  that  the 
mandatory  fees  in  Abood  enhanced  the  power  of  one  group 
to  further  its  political  goals.  In  contrast,  the  court  pointed 
out.  the  student  newspaper  increases  the  exchange  of  in- 
formation, ideas,  and  opinions  at  UNC.  The  court  con- 
cluded that  UNC  may  incidentally  abridge  the  plaintiffs' 
free-speech  right  against  coerced  expression  to  further  the 
constitutional  goal  of  enhancing  overall  free  public  expres- 


SCHOOL  BOARD  MAY  NOT  CHARGE  TUITION 
FOR  NONDOMICILIARY  CHILDREN  OF 
MILITARY  PERSONNEL.  United  States  v.  Onslow 
Countx  Board  of  Education,  No.  82-97-CIV-4  (E.D.N.C. 
May  16,  1983). 

Facts:  For  many  years  the  federal  government  has 
given  "impact"  aid  to  local  school  districts  to  ease  the  fiscal 
burden  of  providing  public  education  for  children  of 
military  personnel.  Recently,  however,  the  federal  govern- 
ment has  drastically  cut  impact  aid.  In  Onslow  County, 
site  of  the  Marine  Corps'  Camp  Lejeune.  this  aid  dropped 
from  $1  million  to  $200,000  in  four  years. 

In  seeking  ways  to  recoup  that  loss,  the  Onslow  County 
Board  of  Education  looked  to  G.S.  115C-366.1,  which 
authorizes  charging  tuition  for  students  who  attend  public 


schools  but  whose  permanent  homes— 'domiciles'— are  not 
in  the  district  of  the  public  schools  they  attend.  Relying 
on  the  statute,  the  school  board  decided  to  charge  an  an- 
nual tuition  of  $245  to  nondomiciliary  students. 

The  federal  government  and  eight  nondomiciliary 
families  stationed  in  Camp  Lejeune  sued  the  Onslow  Coun- 
ty school  board  and  the  state  in  federal  district  court,  seek- 
ing an  injunction  against  the  board's  tuition  policy  and 
against  the  application  of  the  statute  to  military  families. 
They  argued  that  the  tuition  policy  (1)  was  pre-empted  by 
the  federal  Soldiers'  and  Sailors'  Civil  Relief  Act  [50  U.S.C. 
App.  §  574  (SSCRA)  (which  prohibits  states  from  impos- 
ing income  taxes  or  ad  valorem  personal  property  taxes 
on  servicemen)],  and  (2)  violated  the  supremacy  clause 
of  the  U.S.  Constitution  as  a  discriminatory  tax  against 
federally  connected  families.  In  response,  the  school  board 
and  the  state  argued  that  the  tuition  charge  is  not  pre- 
empted by  the  SSCRA  because  it  is  neither  an  income  tax 
nor  an  ad  valorem  personal  property  tax;  that  even  if  it 
were  pre-empted  by  the  SSRCRA,  it  is  shielded  by  the 
Tenth  Amendment,  which  insulates  certain  traditional  func- 
tions of  state  government  from  federal  regulation;  and  that 
the  tuition  charge  is  a  user  fee  constitutionally  based  on 
domiciliary  status  rather  than  on  a  family's  employment 
link  to  the  federal  government. 

Holding:  Federal  District  Judge  Franklin  T.  Dupree. 
Jr.,  granted  summary  judgment  to  the  federal  government 
and  the  eight  families.  First,  he  ruled  that  the  tuition  charge 
is  a  type  of  tax  pre-empted  by  the  SSCRA.  However,  he 
also  ruled  that  the  shield  of  the  Tenth  Amendment  saves 
the  tuition  from  federal  pre-emption.  Then  he  found  that 
despite  the  argument  of  the  state  and  the  school  board  that 
the  tuition  charge  was  based  solely  on  a  child's  domiciliary 
status,  the  tuition  policy  was  adopted  for  the  express  pur- 
pose of  recouping  lost  federal  funds  from  federally  con- 
nected families.  That  purpose.  Judge  Dupree  held,  makes 
the  tuition  charge  a  tax  that  discriminates  against  federal- 
ly connected  personnel,  in  violation  of  the  supremacy 
clause.  The  state  and  the  school  board  have  appealed  the 
decision  to  the  Fourth  Circuit  Court  of  Appeals. 


DE  FACTO  TENURE.  Scagnelli  v.  Whiting,  554  F  Supp. 
771  (M.D.N.C.  1982). 

Facts:  North  Carolina  Central  University  notified 
Scagnelli,  an  associate  professor,  that  his  contract  would 
not  be  renewed.  He  claimed  that  he  had  de  facto  tenure 
and  the  nonrenewal  violated  due  process  rights,  since  he 
could  be  discharged  only  for  cause.  He  also  claimed  that 
he  was  not  reappointed  because  of  his  race  and  because 
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he  exercised  rights  of  free  speech  protected  by  the  First 
Amendment.  The  federal  district  court  granted  the  defend- 
ants' motion  for  a  directed  verdict  on  all  claims  except  the 
First  Amendment  claim,  which  it  submitted  to  a  jury.  The 
jury  returned  a  verdict  in  favor  of  the  faculty  member  and 
awarded  him  $300,000  in  compensatory  and  $200,000  in 
punitive  damages.  The  judge  set  aside  the  verdict  and 
ordered  a  new  trial. 

Holding:  The  court  rejected  the  claim  of  de  facto 
tenure,  which  Scagnelli  based  on  the  faculty  handbook 
statement  that  associate  professors  were  to  be  employed 
for  a  probationary  period  of  two  years  and  that  the  "subse- 
quent appointment  shall  carry  tenure."  Scagnelli  had  first 
been  appointed  in  1973  as  an  associate  professor  and  was 
reappointed  annually  for  the  next  six  years.  The  court  said 
that  this  sentence  in  the  handbook  did  not  confer  tenure 
when  he  was  reappointed  the  second  time  because  the  hand- 
book also  states  that  tenure  may  be  granted  only  by  the 
board  of  trustees  on  nomination  of  the  president.  The 
trustees  had  never  awarded  tenure  to  Scagnelli.  Further- 
more, specific  handbook  procedures  for  recommending 
and  notifying  a  person  of  tenure  had  not  been  followed, 
and  the  handbook  made  clear  that  tenure  cannot  be  ac- 
quired at  NCCU  unless  those  procedures  were  followed. 

The  court  rejected  the  reverse-discrimination  claim 
for  lack  of  evidence.  With  respect  to  the  jury  verdict,  the 
court  found  it  to  be  tainted  and  the  result  of  "passion,  sym- 
pathy or  prejudice"  rather  than  objective  consideration  of 
the  facts." 


"CONDITIONAL  STATUS"  FOR  TENURED 
TEACHERS.  Davidson  v.  Winston-Salem/Forsyth  Coun- 
ty Bd.  ofEduc. ,  62  N.C.  App.  489,  303  S.E.2d  202  (1983). 

Facts:  At  the  time  she  acquired  tenure,  a  teacher  was 
notified  by  the  superintendent  that  she  was  to  "remain  on 
conditional  status."  Conditional  status  was  defined  as  a 
warning  to  a  tenured  teacher  that  his  or  her  performance 
is  inadequate  and  that  if  there  is  not  substantial  improve- 
ment, the  teacher  will  be  recommended  for  dismissal.  The 
teacher  later  was  discharged  for  incompetence  and  sued, 
arguing  that  the  board's  decision  was  not  supported  by 
substantial  evidence  and  that  only  the  principal,  not  the 
superintendent,  had  the  authority  to  put  her  on  "condi- 
tional status." 

Holding:  The  court  of  appeals  upheld  the  discharge, 
finding  it  supported  by  the  record.  It  also  said  that  the 
teacher  had  actually  been  put  on  conditional  status  by  the 
principal,  as  school  regulations  provide,  and  the 
superintendent  had  only  continued  her  status.  But  not- 


withstanding the  regulations,  the  superintendent  has  an  im- 
plied power  from  G.S.  115C-325(h)(l)  (teacher  dismissal 
and  demotion  must  be  initiated  by  the  superintendent)  to 
put  a  tenured  teacher  on  "conditional  status." 


MERGER  OF  LOCAL  SCHOOL  ADMINISTRATIVE 
UNITS.  Informal  Attorney  General's  Opinion,  October  12, 
1983. 

Facts:  In  recent  years  the  four  school  administrative 
units  in  Rockingham  County  have  discussed  the  possibility 
of  merging  into  a  single  unit.  In  Ch.  783  of  the  1983  Ses- 
sion Laws,  the  General  Assembly  directed  the  school 
boards  of  the  units  to  develop  a  merger  plan  under  G.S. 
115C-67  and  to  present  the  plan  to  the  Rockingham  County 
Board  of  Commissioners  by  July  1,  1984.  The  act  required 
the  board  of  county  commissioners  to  hold  a  referendum 
about  merger  in  the  November  1984  general  election  if 
the  school  boards  do  not  submit  a  merger  plan. 

After  the  act  was  passed,  a  merger  plan  was  developed, 
but  only  three  of  the  four  school  boards  approved  the  plan. 
The  Attorney  General  was  asked  for  his  opinion  about  the 
effect  of  one  school  board's  failure  to  approve  it. 

Opinion:  The  General  Assembly  enacted  Ch.  783  to 
facilitate  the  merger  of  the  four  units.  By  enacting  that 
legislation,  the  General  Assembly  did  not  intend  to  sup- 
plant the  existing  merger  procedures  set  forth  in  G.S. 
U5C-67.  Accordingly,  the  three  units  that  want  to  merge 
may  do  so  under  G.S.  115C-67  even  if  the  fourth  unit  does 
not  participate  as  contemplated  by  Ch.  783.  However,  if 
only  three  units  merge  by  July  1,  1984,  Ch.  783  still  re- 
quires a  referendum  concerning  the  merger  of  the  reluc- 
tant fourth  unit  with  the  willing  three  units. 


CONFLICT  OF  INTEREST  IN  SCHOOL  BOARD 
SELECTION  OF  SUPERINTENDENT.  Informal  At- 
torney General's  Opinion,  August  29,  1983. 

Facts:  The  husband  of  a  local  school  board  member 
has  applied  for  the  position  of  superintendent.  The  school 
board's  attorney  has  asked  the  Attorney  General  for  his 
opinion  about  whether  the  board  member  may  participate 
in  the  board's  consideration  of  her  husband's  application, 
whether  she  may  vote  on  her  husband's  application,  and 
whether  she  may  continue  to  serve  on  the  school  board 
if  her  husband  is  appointed  superintendent. 

(continued  on  page  28) 
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Opinion:  There  is  no  legal  prohibition  against  the 
board  member's  participating  or  voting  in  the  selection 
process  or  against  her  continuation  as  a  board  member. 
G.S.  115C-271,  which  governs  the  selection  of 
superintendents,  is  silent  about  the  eligibility  of  board 
members  to  participate  or  vote  in  the  selection  process. 
G.S.  14-234,  which  prohibits  state  and  local  government 
officials  from  engaging  in  designated  types  of  activities 
as  conflicts  of  interests,  similarly  does  not  pertain  to  the 
selection  of  superintendents.  G.S.  115C-37(g),  which  pro- 
hibits one  person  from  both  serving  as  a  school  board 
member  and  being  a  school  board  employee,  does  not  bar 
spouses  from  holding  separate  posts  as  board  member  and 
board  employee.  The  Attorney  General  cautioned,  however, 
that  while  state  law  does  not  prohibit  one  spouse's  par- 
ticipation as  a  school  board  member  in  acting  on  the  other 
spouse's  application  for  the  position  of  superintendent,  such 
participation  could  raise  an  appearance  of  conflict  of  in- 
terest to  members  of  the  public.  State  law  commits  the 
resolution  of  that  ethical  issue  to  the  individual  board 
member. 


PRINCIPAL'S  TENURE.  Attorney*  General's  Opinion, 
August  5,  1983. 

Facts:  The  Attorney  General  has  interpreted  G.S. 
115C-325(d)(2)  to  require  that  a  principal  or  supervisor 
serve  in  a  particular  position  for  three  years  after  he  ac- 
quires tenure  as  a  teacher  before  he  acquires  the  protec- 
tion of  d(2).  In  1983  the  statute  was  amended  to  eliminate 
the  requirement  that  the  principal  have  tenure  before  the 
three  years  begin  to  toll.  The  Attorney  General  was  asked 
whether  the  amendment  applies  retroactively. 

Opinion:  No.  The  1983  amendment  has  only  prospec- 
tive application.  Unless  an  amendment  specifically  states 
that  it  applies  retroactively,  it  does  so  only  when  it  neither 
creates  a  new  liability  in  connection  with  a  past  transac- 
tion nor  effects  a  previously  existing  right.  To  apply  this 
amendment  to  a  renewal  decision  made  in  the  spring  of 
1983,  before  the  amendment  was  enacted,  would  change 
the  legal  consequences  of  that  decision  by  conferring  (d)(2) 
protection.  Thus  the  1983  amendment  applies  only  to  deci- 
sions made  on  or  after  July  15,  1983,  the  date  it  became 
effective. 


COMING  INSTITUTE 
SCHOOL  LAW  CONFERENCES 


School  Attorneys  Conference.  February  3-4,  1984, : 
the  Institute. 


School  Law  Conference  for  board  members  and  ad- 
ministrators. March  6-7,  1984,  at  the  Institute. 

Principals'  Law  Conference.  April  3-4,  1984,  at  the 
Institute. 


